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r ia W.289/86
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#, wilkinson for Leroy Crant and Junior Brom iu G.143/07.

In these consolidated actions the question of liabiiity has been

determined.

The decision on Jdamapxes was reserved.

I apologise for the wailay.
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SUIT WG, C.L.W., 225/1986

DONOVAN WATKIS ® V., AUnIaN WELLER AND URS.

The Plaintiff received severe injuries as a result of the accident.
Both Dr. Checks and Ur. Hall are of the opindion that he has suffered brain
damage with resultant loss of mewory, which Jv. Checks estimates at 20%.

rm

They do not agree on certain aspects of his dicabilities.

I accept the finding of Dr. Checks that ploainciff is an epilepiic
for life, that ho suffers from a disorder thau looks like Parkimson’s deciaso,
thac he do=s not sufier from Alzeheimer's discasce but from a type of illuus:z
akin to Aluzehedmer's disease., [ accept Dr. Cheel s opinion that Alzeheimar‘s
discase aifects persons of the age of 60U years awd over. The plaintiff ic

now aged 33 years.

I find that the plaintiff has suffered & ypersonality change wiiich
results in animal like behaviour. ie suffers f{row tremors as a congeguoncs

of his injuries. These were visible while be gave svidence, 1 accept

Ur. Cheek's evidence that he will reyuire medication for these tremors amd
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reot of his life.

Injury to auditory nerve

I find that this injury was occasioucd by the accident. I accupk

{9
»

the opiuion of ur. Rawsingh that he will reguire future operations to corre

" -

I3

his hearinyg probiei.

From the evidonce of tne plaintiff, Lis wife, Mrs, Paulette Wat

and vr. Hall, I find on a balance of probavilitics that the plaintiff hag

become impotent as a result of the accident.

breakdown of the marriape

Un the evidence adduced I do not fipd zhat the injuries caused tie
breakdown of the marriage.

Plaintiff's earing capacity

The question whether the plaintiff can be gainfully employed in chw
future has giveu we cuxious consideration. At the time of the accident he

was an electrician operating nis own businesg., Both Ur. Cheeks and Dr. dall
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are of the opinion that he is fit for only wmenial tasks. Dr. Cheeks statad
that he could be employed as a gardener but he would not allow him to use

a lawn mower. Dr. Hall would not employ him as 2 gardener nor allow him o
use a lawn mower, lie 1s of the opinion that he could cultivate for hims:li
and probably rear chickens but 1if this is doune os 2 commercial venture ho
would need supervision. Plaintiff’'s father would not allow him to use a

cutlass.

The evidence e¢stablished that the plainciff had undertaken elecin
work for a Mr, Nehemiah Gordon subsequent to the aceident. he supervis.d the
work which was done by workmen., I appreciatc that he wmust mitigate his
damages but taking <1l foctors into account and £rom wy own observatiou,

I aw of tae opinloun tance he is at a great discdvontage in obtaining future

employment, I entertain grave doubts as to his ability to attract work

of this nature or any other in the future.

SPECIAL UAMAGES

The following items are contested.

Luss of earnings

The calculation of the plaintiff s le:

(v

8 of earnings after the daic

of the accident has occasioned no iittle difficulty in view of the unsatisfuctouy

state of the evidence.
Evidence wuas sdduced of an increase in paymeut to an electrician

for a point, switch ligbt or plug from $%0.00 <ach in 1982 to $166.00 1 13591.

No attempt was wade however to relate this incrgase to the total cost of the iob

and thus arrive at a percentage of the increase. Ir. Cuncingham a licensad
and experienced clectrician gave evidence for the plaintiff and possibly
could have assisted in this area, notwithstanding that he was unhelpful ou
other aspects of an clectrician’s carnings,

Mr. Campbell in his subuissions used the increase in tihe point as &
basis for an increuse in the carnings of the plaintiff. 1 am unable to adopt
this approval.

Un the available evidence, 1 calculate the pre-accident earnings

of che plaintiff as follows.




tross weekly earnings ' $1,500,00

Exgenses

Paid to Mr. Cunninghamnm $500.0C
2 Appreantices at $160.00 cach 230.00
Secretary 50.00
Rental - $15U per month 37.5G
2 Labourers at $100.00 each 206.008
Transportation R
Electricty ~ $100.00 per month 25,00
Total 1,092,506
et earnings oo oo 497.50

Travel costs for Plaintiff's wife

Plaintiff’s wife, Mrs. Paulette Wathic. stated that she traveliloed frou
Buif Bay to the Xiugston Public Hespital tirice daily to visit the plaintiff
and ascisc¢ him there. e was then incontinent and she took clean sheets for
him. She did this for abuut two (2) monthe at o cost of $45.00 per day =
$3,000.00. The amount claimed is $1,025.00 which sum I award as reasomabie i
the circumstances.

Objection was taken to this item on the ground thsat there was no
cvidence that anyoue had been employed to lock after the plaintiff. This claim

is clearly sustainaple. In Cunningham v. Hureison {1873] 1 All E.R. 465 thc

headnote reads iu part

"Per Curiam ~ when a husbaad is injured and is entitled o
damages, it is right and just, that if the wife renders
services to him instezd of a nurse, he should recover
compensation for the value of the services that his wife
has renderzd, even though she nas not given up paild wo
to lock after him and has only performed domestic dutics
in the house.”

i

The principle applies to other relativ:s and friends who reader
such scrvices.

In this case the plainciff's wife and mother rendered these servicen.
The claim for $100.00 per week is reasonable in the circumstances, and I cwara

the sum claimed -~ $100.00 for 280 weeks = §2&,000.00.
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The total Special BDamages awarded arc as follows:

Loss of earnings from 7.12.85 to 24.2.92 $127,140.06
Loss of pair of shocs .o ‘o 9G.00
Loss of shirt on oo 55.00
Loss of pair of glasses - - 1,200.00
Travel costs for plaintiff o oo 200,06
Travel costs for plainciff’s wife . 1,625.00
Medical expenses o oo 1,785,040
Extra help - . __28,000.00

$159,495.00

GENERAL DAMAGED

future redication

I accept Dr. Cheek's evidence that zhe plaintiff will need continucus
nedication for 1life at a cost of §$35U.00 per wonth = §4,200,.00 per year,
I award 20 years at $4,.200.00 per year - $84,.0600.00,
Future help
Lward -~ $15C.00 per week.
$7,800.00 per annum for 20 years = $1506,000.00.

Future medical care

I accept Dr, Cheek's estimate for four (4) visits per year at
200.00 each. I award such for 20 years. 4 X 200 X 20 = $16,000.00.

Travel for amedicai carc

4 visits at $30.00 for 20 years ~ 4 X 30 & 20 = $2,400.00,

future surgery to car

Ur. Ramsingh stated that plaintiff willi need to nave further
operations to correect his hearing problem. de was unable to say how many
but that the plaintiff woy require them throughout his life. Mr. Campbell
submitted that 13 such cperations would be nccessery. I egtimate the
number at 10. The plaintiff was treated at Kingston Public Hospital.
There appears to be no zood reason why future operations cannot be deme =%

that institution, Ur. Kamsingh cstimated the fee for each at $250.00.
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I take into account the possibility of an increase in the fee into considor
and estimate the cost at $300.00 each. Total 10 X 300 = $3,000.00.

Loss of future ecarnings

In view of the confused state of these earnings I calculate the
loss on the basis of nis weekly carnings of $407.50. Applying a multiplicr
of 13 I award a total of $407.50 X 52 X 13 = $275,470.00.

Pain and suffering and loss of Amenities

I take intc consideration the cases cited. With regard to epilaepsy

Mr. Campbell relied heavily on the judgment in Fetrona Black v. Bhalai and

tneil Hamilton §.C.C.A. 50/90 July 15, 1991 (unreported) in which the Court

indicaced that an award in proporticm of one million dollars would be
regarded as reasonable where there was an absolutc certainty of the recurrenco
of an attack.

The plaintiff in that case;, however, was an infant of 15 years.

I made a global award of one million dollars for pain and suffcring
and loss of amenities.

The total General Damages are as follows:

™

Future nedication $  84,500.00

Future help 156,000.00
Future medical care 16,0006.00
Travel for medical carc 2,4G0.00
Future surgery to ear 3,000.00
Loss of future earunings 275;470.00

Total $ 536,870.00

Pain and suffering and
loss of amenities $1,000,000.00

$1,536,870.00
There will therefore be judgment for the Plaintiff on this Claiw

against the defendants as follows:

Special Damages - $ 159,495.00
General Damages - $1,563,800.00

$1,723,925,00
in the propertion -
Adrian Weller - 70%

Leroy Grant and Junior Brown -~ 30%
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There will be interest on the Special Damages at 3% from the 7th Decenbor,
1985 to the 29th July, 1993 and on General Damagces of $1,000,000.00
frow the date of the scrvice of the Writ of Summons to the 29th July, 1993,

Costs to the Plaintiff to be taxed if not agreed.

RE SUIT C.L.W. 283/198¢

ADRIAN WELLER -~ Plaintiff

LEROY GRANT ]

JUNIOR BRCWN ] -  Defendants
and

SUIT C.L.G. 148/1987

LEROY GRANT ]

JUNIOR BROWN ] - Plaintiffs
ADRIAN WELLER o Defendant

(1) General Dumages

The cases cited are not of assistance. 1 award the sum of $10,GG0.G60.

Special Damages

(a) The claim for Medical Certificate is not allowed. The Certificate
was not tendered in evidence.

(B) Value of motor car. The plaintiff has failed to mitigate his logs,
No effort was wade to sell the wreck or parts therecf. Mr. Turnbull '
testified that the engine was intact three (3) days after the
accident. I award the sum of $8,000.00.

(c) Cost of wrecker service $2506.00,

(d) Loss of 1ncome.

The evidence of the plaintiff's earnings at the time of the accident
is unsatisfactory. The sale of the lands at CGrays Inn on which he farmed
sffected the amount of produce available for sale; the extent of which was not

stated, In the circumstances, I assess his net earnings at $1,000.00 per weck.

The plaintiff stated that he resumed sclling his feorm produce chout
two (2) months after the accident. I regard this period of inactivity as
unreasonable having regard to the nature of his injuries. Umalded by auy
medical evidence I regard a period of three (3) wecks as sufficient for hin oo

have recuperated. I award loss of earnings for this period - 3 wecks at ¢l Uwu.

per week = §$3,000.00.
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tle has claimed for some 56 months loss of earnings occasioned by

the damage to his car.

“It is generally reasonable for the cwner of a damaged
chattel to avoid any loss of profits by hiring a
substitute for the period during which his own is under
repadr, in which case he is entitled to recover the
cost of hiring as damages for loss of use.,"”

Clerk and Lindsell on torts 1l6th e¢dition at 5-32 p. 289,

The plaintiff mitigated his loss by using a bus for two months
and thereafter ceased tc sell his produce because of the expense. He made
no attempt to obtain a replacement for the car; or even to sell the wrack.

For 5% years he said he has not engaged in his usual occupation.

I agree with Miss Anderson that the period for loss of use should
be that in which the plaintiff could obtain a replacement of the car. No
evidence was led in this regard. Her subuission was six weeks. 1 consicer

two (2) months a more realistic period and award less of use for this period.

The evidence indicates that he lost about a half of his usual
earnings when he resumed selling. I award 8 weeks at $500,00 per week =
$4,000.00.

Total Special Damages - §15,250.00
General Damages - _§$10,000.00
$25,250.00
bDefendants liable for 307 = §7,575.00.
There will therefore be judgment for the plaintiff against both defendants
for $7,575.00 with costs to be agreed or taxed with interest on the Damagaes

at 37 for the relevant periods.

G.148/87
LEROY GRANT ] «  Plajntiffs
JUNIOR BROWN ]
ADRIAN WELLER Defendant

By consent, Julgment was entered for the first plaintiff for $95,uu. UL

with cests to be agreed or taxed.




