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I N  EQUITY 

SUIT NO. E.132 OF 1995 

BETWEEN 

A N D  

DONNA MAE WILLIAMS 

GEORGE WILLIAMS 

M s .  Racquel Ridgard  f o r  t h e  A p p l i c a n t .  

M r s .  J a c q u e l i n e  Samuels- Brown f o r  Respondent.  

HEARD: 2 0 t h ,  22nd, 25 th  May, 1997,  
1 8 t h  J u n e ,  1997 and 23rd 
September,  1997. 

APPLICANT 

RESPONDENT 

SMITH,: 1, 
I 

I 
L -. I 

By O r i g i n a t i n g  Summons a s  amended f i l e d  on  t h e  3 0 t h  March, ' 

1995 t h e  w i f e  A p p l i c a n t  s e e k s  t h e  f o l l o w i n g :  

1. A D e c l a r a t i o n  t h a t  s h e  i s  e n t i t l e d  t o  
one-hal f  s h a r e  o f  t h e  b e n e f i c i a l  
i n t e r e s t  o f  a l l  t h a t  p a r c e l  o f  l a n d  
s i t u a t e  a t  Lot  308 Ebony Va le ,  Oak 
Avenue, Span i sh  Town i n  t h e  p a r i s h  o f  
S a i n t  C a t h e r i n e .  

P' - 
2 .  An Order  t h a t  t h e  s a i d  house b e  v a l u e d  and 

t h e  responden t  be p a i d  t h e  f i n a n c i a l  v a l u e  \ 
o f  h i s  b e n e f i c i a l  i n t e r e s t  i n  t h e  s a i d  house .  & 

3. An Order  t h a t  t h e  A p p l i c a n t  i s  e n t i t l e d  
t o  one-hal f  t h e  f u r n i t u r e ,  a p p l i c a n c e s ,  
equipment  and o t h e r  p e r s o n a l  p r o p e r t y  
and c h a t t e l s  c o n t a i n e d  i n  t h e  s a i d  p roper -  
t y  * 

4 .  A D e c l a r a t i o n  t h a t  t h e  A p p l i c a n t  i s  
e n t i t l e d  t o  one-hal f  s h a r e  o f  t h e  bene- 
f i c i a l  i n t e r e s t  o f  a l l  t h a t  p a r c e l  o f  
l a n d  s i t u a t e  a t  Lot  233 Bar ry  and Lloyd 
Top Mountain i n  t h e  p a r i s h  o f  S a i n t  
C a t h e r i n e  r e g i s t e r e d  a t  Volume 1091 
F o l i o  50 o f  t h e  R e g i s t e r  Book o f  T i t l e s .  

5 .  An Order  t h a t  t h e  a p p l i c a n t  i s  e n t i t l e d  
t o  one-hal f  o f  t h e  a n i m a l s  namely c h i c k e n ,  
g o a t s  and p i g s  i n  t h e  c u s t o d y  o f  t h e  
Respondent and main ta ined  a t  t h e  farm i n  
F a i r f i e l d ,  and t h a t  t h e  Respondent do  
r e n d e r  an  a c c o u n t  o f  a l l  t h e  s a i d  a n i m a l s  
t h a t  a r e  and have been i n h i s  p o s s e s s i o n .  

6 .  C o s t s  

7. F u r t h e r  and o t h e r  r e l i e f  a s  t h i s  c o u r t  
deems f i t .  

Both p a r t i e s  f i l e d  a f f i d a v i t s  i n  s u p p o r t  o f  t h e i r  c o n t e n t i o n s  

and bo th  were cross-examined on t h e i r  a f f i d a v i t s .  



There a r e  i n  f a c t  f o u r  a f f i d a v i t s  b e f o r e  m e  t h r e e  ( 3 )  f i l e d  

on b e h a l f  o f  t h e  A p p l i c a n t  (two sworn t o  by h e r  and one by M i s s  

Pansy J o n a s )  and one  f i l e d  on  b e h a l f  o f  and sworn t o  by Respondent .  

W r i t t e n  submiss ions  were submi t t ed  by b o t h  c o u n s e l  f o r  t h e  

a s s i s t a n c e  o f  t h e  c o u r t .  

The p a r t i e s  m e t  and began a n  i n t i m a t e  r e l a t i o n s h i p  i n  1981. 

They were m a r r i e d  on  t h e  20 th  December, 1986. T h i s  un ion  produced 

two c h i l d r e n  born  i n  1982 and 1988. They f i n a l l y  s e p a r a t e d  i n  June  

1993 when, a f t e r  a  q u a r r e l  t h e  Respondent l e f t  t h e  home. 

The p a r t i e s  a g r e e d  t h a t  t h e  p r o p e r t i e s  r e f e r r e d  t o  a t  p a r a g r a p h s  

3  and 4 o f  t h e  Summons shou ld  b e  d i v i d e d  e q u a l l y  between them. There-  

f o r e  t h e  matters i n  d i s p u t e  b e f o r e  m e  now a r e :  

1. The p a r t i e s ' b e n e f i c i a l  i n t e r e s t s  i n  
Lo t  308 Ebony Vale - paragraph  1 o f  
Summons. 

2. The i n t e r e s t s  o f  t h e  p a r t i e s  i n  t h e  
l i v e s t o c k  a t  t h e  farm a t  F a i r f i e l d  - 
paragraph  5  o f  Summons. 

Lot  308 Ebony Vale ,  S t .  C a t h e r i n e  i s  r e g i s t e r e d  a t  Volume 1216 

F o l i o  79 o f  t h e  R e g i s t e r  Book o f  T i t l e s .  I t  i s  r e g i s t e r e d  i n  t h e  

Respondent ' s  name a l o n e .  Thus t h e  l e g a l  e s t a t e  i s  i n  t h e  r e s p o n d e n t  

and prima f a c i e  t h l s  carr ies  w i t h  it t h e  whole b e n e f i c i a l  i n t e r e s t .  

I n  t h i s  s i t u a t i o n ,  t h e  r e l e v a n t  l a w  as s t a t e d  by Lord Diplock 

i n  Gissing v. Gissing 1970 3 W.L.R. 255 a t  267 is: 

"Any c l a i m  t o  a b e n e f i c i a l  i n t e r e s t  i n  
l a n d  by a  p e r s o n ,  whether  spouse  o r  
s t r a n g e r ,  i n  whom t h e  l e g a l  es ta te  i n  
t h e  l a n d  i s  n o t  v e s t e d  must be  based  
on t h e  p r o p o s i t i o n  t h a t  t h e  p e r s o n  i n  
t h a t  t h e  p e r s o n  i n  whom t h e  l e g a l  
e s t a t e  i s  v e s t e d  h o l d s  it as  t r u s t e e  
on t r u s t  t o  g i v e  e f f e c t  t o  t h e  bene- 
f i c i a l  i n t e r e s t  o f  t h e  c l a i m a n t  as 
c e s t u i  que  t r u s t . "  

There i s  no e v i d e n c e  of  an  e x p r e s s  t r u s t .  Consequent ly  t h e  

w i f e / a p p l i c a n t  c a n  o n l y  succeed i n  h e r  claim t o  a b e n e f i c i a l  i n t e r e s t  

i n  t h i s  p r o p e r t y  i f  s h e  can  e s t a b l i s h  on t h e  b a l a n c e  o f  p r o b a b i l i t i e s  

t h e  e x i s t e n c e  o f  a  r e s u l t i n g ,  impl ied  o r  con,skruct ive t r u s t  - Gissinq 
v. Gissing. 

To e s t a b l i s h  such  a t r u s t  t h e  a p p l i c a n t  must show t h a t  t h e r e  

was a  common i n t e n t i o n  t h a t  b o t h  shou ld  have b e n e f i c i a l  i n t e r e s t s  and 

a l s o  t h a t  s h e  a c t e d  t o  h e r  d e t r i m e n t  on  t h e  b a s i s  o f  t h a t  common 



intention and in the belief that by so acting she would acquire a 

beneficial interest. 

The applicant's evidence is that when she met the respondent 

she was working with her mother at a Day Care Centre. Shortly after 

they met she stopped working with her mother. She claims that in 

LI 1981 they decided to rear livestock in order to supplement their 
income. . . 

In 1987 the respondent applied for and obtained a house at 

Lot 308 Ebony Vale, Oak Avenue, through the National Housing Trust. 

This house became the matrimonial home. 

Under cross-examination she said that she did not go to the 

N.H.T. for purpose of the loan. The mortgage is paid through salary 

deduction from the respondent's salary. She did not know what the CI 
monthly mortgage was. 

It is the respondent's contention that there was no under- 

standing between the parties that the applicant would acquire a 

beneficial interest. That the applicant made no contribution, directly 

or indirectly to the acquisition of the property at 308 Ebony Vale. 

That he could have afforded the mortgage payments without the earnings 

from the farm. 

Under cross-examination he agreed that on his salary alone he 

would not have been able to secure a mortgage from the N.H.T. He 

also agreed that in August and September, 1990 "it could be that (he) 

took home $156 and $256 respectively after deductions." 

Apart from statutory deductions the deductions include sums 

for credit union, insurance for members of family, N.H.T. mortgage, 

sports club, repayments for credit facilities. 

Documents submitted to N.H.T. in support of application and 

C: referred to in the respondent's affidavit were received in evidence . 

during his cross-examination. 1 

In addressing the issue of common intention, Miss Ridgard for 

the applicant in her written submissions reaied on the following 

statement of Lord Diplock in Gissing v. Gissinq (1971) A.C. 886 at 

906 B-C: 

"the relevant intention of each party 
is the intention which was reasonably 
understood by the other party to be 



manifested by that party's words or 
conduct notwithstanding that he did 
not consciously formulate that 
intention in his own mind or even 
acted with some different intention 
which he did not communicate to the 
other party." 

Counsel for the applicant urged that certain aspects of the 

evidence, if accepted, not only support the applicant's contention 

that there was a common intention but also go to show that the 

applicant acted to her detriment. She relies on the applicant's 

evidence that: 

(i) she gave up her job 

(ii) she gave her labour and efforts to 
the farming venture and that her 
work on the farm was substantial. 

(iii) she did not earn a direct income as 
the respondent said she was too 
young to handle money. 

(iv) the respondent discouraged her from 
embarking on hairdressing business by 
telling her that she would earn more 
in the farming business. 

(v) she was also responsible for the care 
of the children and the upkeep of the 
home and in so doing made it easier 
for the respondent to concentrate on 
his job and also obviated the necessity 
of employing household help. 

Counsel also places reliance on: 

(a) the respondent's admission that he 
would not have been able to obtain a 
mortgage on his salary alone; 

(b) the fact that the parties operated a 
joint savings account; 

(c) the parties operated a joint taxi 
business ; 

(dl the fact that the parties are joint 
registered owners of Lot 233 Barry 
and Lloyd, Top Mountain; 

(e) the respondent's evidence that when 
the applicant became uncooperative 
and refused to help on the farm he 
was forced to make alternative arrange- 
ments for outside help to do what he 
could not attend to himself. 

\ 
The applicant through her counsel sdbmitted that, "the value 

of the Plaintiff's contribution is therefore significant for two 

pruposes : 

(1) For vesting in her an interest 
in the farming enterprise. 



(2) For  v e s t i n g  i n  h e r  a n i n t e r e s t  i n  
t h e  mat r imonia l  home t o  t h e  
a c q u i s i t i o n  o f  which t h e  p r o f i t s  
o f  t h e  farming v e n t u r e  i n d i r e c t l y  
c o n t r i b u t e d . "  

"The subsequen t  conduc t  of  t h e  p a r t i e s , "  she  con tended ,  " i s  

a l s o  i m p o r t a n t  t o  shed l i g h t  on  t h e  manner i n  which t h e  p a r t i e s  

C) conducted t h e i r  a f f a i r s  and a s  t o  t h e i r  i n t e n t i o n  a s  a  g e n e r a l  s h a r i n g  

o f  a s s e t s . "  F i n a l l y  r e l y i n g  on Nixon v. Nixon (1969) 3  A l l  E.R. 1133 

and Joseph v. Joseph R.M.C.A. No. 13/84 s h e  a s k s  t h e  c o u r t  t o  h o l d  

t h a t  t h e  p a r t i e s  have e q u a l  b e n e f i c i a l  i n t e r e s t s  n o t  o n l y  i n  t h e  

p r o p e r t y  a t  Ebony Vale b u t  a l s o  i n  t h e l i v e s t o c k  a t  F a i r f i e l d .  

On t h e  o t h e r  hand M r s .  Samuels-Brown f o r  t h e  r e s p o n d e n t  

submi t t ed  i n t e r  a l i a  t h a t :  

1. The law makes s e p a r a t e  p r o v i s i o n s  
f o r  t a k i n g  i n t o  a c c o u n t  any c a r e e r  
d i s a d v a n t a g e  which a  w i f e  s u f f e r s  
a s  a  r e s u l t  o f  c o n c e n t r a t i n g  on h e r  
w i f e l y / m a t e r n a l  r e s p o n s i b i l i t i e s .  
The c o u r t  w i l l  award h e r  maintenance  
i n  such a  c a s e , s h e  s t r e s s e d .  

2 .  The c o u r t  does  n o t  a d j u s t  p r o p e r t y  
r i g h t s  it merely s e e k s  t o  d e c l a r e  
what t h e  r i g h t s  a r e .  The c o u r t  does  
n o t  seek  t o  reward a  w i f e  f o r  good 
and f a i t h f u l  s e r v i c e  - P e t t i t  v. 
P e t t i t  (1970) A.C. 777; Button v. 
Button (19681 1 W.L.R. 457. She a r s u e d  
t h a t  where a w i f e  gave  up h e r  j o b - f o r  
t h e  s a k e  o f  r a i s i n g  h e r  c h i l d r e n  and 
s e e i n g  t o  t h e  household  c h o r e s  t h i s  
does  n o t  i p s o  f a c t o  g a i n  f o r  h e r  any 
p r i p r i e t o r y  i n t e r e s t  o v e r  h e r  h u s b a n d ' s  
p r o p e r t y .  

3. On t h e  q u e s t i o n  o f  common i n t e n t i o n ,  
t h e r e  i s  no e v i d e n c e  o f  any d i s c u s s i o n ,  
agreement  o r  p l a n  between t h e  p a r t i e s  
f o r  t h e  purchase  o f  t h e  Ebony Vale  
p r o p e r t y .  The i n t e n t i o n  o f  t h e  a p p l i -  
c a n t  a l o n e  i s  n o t  enough. The i n t e n t i o n  
must be  common t o  b o t h  p a r t i e s .  

4 .  The a p p l i c a n t ' s  change o f  job  was n o t  
r e f e r a b l e  t o  t h e  a c q u i s i t i o n  o f  any 
p r o p e r t y .  

5. There  i s  no e v i d e n c e  t h a t  t h e  p r o p e r t y  
was purchased d i r e c t l y  from j o i n t  
s a v i n g s .  

\ 
6. The a p p l i c a n t ' s  e v i d e n c e  t h h t  t h e  

responden t  d i s c o u r a g e d  h e r  from 
l e a r n i n g  h a i r d r e s s i n g  on t h e  ground t h a t  
s h e  would e a r n  more farming i s  n o t h i n g  
t o  t h e  p o i n t  a l t h o u g h  it may b e  rele- 
v a n t  t o  any c l a i m  f o r  maintenance  she  
may make. 



7. The a p p l i c a n t ' s  a s s e r t i o n  t h a t  she  
w a s  n o t  p a i d  f o r  h e r  l a b o u t  i s  n o t  
t e n a b l e  having r ega rd  t o  t h e  f a c t  
t h a t  she  had a c c e s s  t o  t h e  j o i n t  
s a v i n g s  account  and even r e t a i n e d  
t h e  account  book and made wi thdrawals  
a f t e r  t h e  s e p a r a t i o n .  Counsel  
contended t h a t  t h e  a p p l i c a n t ' s  ev idence  
t h a t  she  p a i d  t o  c o n s t r u c t  a  f e n c e ,  
bought a  g o a t  and purchased s t e e l  i s  
n o t  c o n s i s t e n t  w i t h  h e r  a s s e r t i o n  t h a t  
. s h e  was n o t  p a i d  for  h e r  t o i l s .  I f  
it were s o ,  where t hen  d i d  t h e  s a v i n g s  
come from? Counsel enqu i red .  

8 .  I n  sum, Counsel  f o r  t h e  responden t  
submi t t ed  t h a t  t h e  a p p l i c a n t ' s  
ev idence  t aken  a t  i t s  b e s t  does  n o t  
r e v e a l  a  common i n t e n t i o n  t h a t  t h e y  
shou ld  each a c q u i r e  a  b e n e f i c i a l  
i n t e r e s t  i n  t h e  p r o p e r t y .  Even i f  
i t  d i d ,  s h e  a rgued ,  t h e  a p p l i c a n t  
h a s  f a i l e d  t o  e s t a b l i s h  t h a t  she  
agreed  t o  do any th ing  t o  c a r r y  
th rough  such a common i n t e n t i o n  o r  
was induced t o  a l t e r  h e r  conduct  t o  
h e r  d e t r i m e n t  f o r  t h e  s ake  o f  t h e  
a c q u i s i t i o n .  Counsel sough t  t o  
d i s t i n g u i s h  Gran t  v. Edwards; Nixonv. 
Nixon (supra)~issing v, 
G i s s i n ~ . a n d  P e t t i t t  v. P e t t i t t ,  

Wife ' s  C o n t r i b u t i o n s  

I t  seems t o  m e  t h a t  i n  l i g h t  o f  t h e  c o n t e n t i o n s  o f  t h e  p a r t i e s  

it i s  neces sa ry  t o  f i r s t  de te rmine  t h e  b e n e f i c i a l  i n t e r e s t s  o f  t h e  

p a r t i e s  i n  t h e  farming b u s i n e s s .  

I a c c e p t  t h e  r e s p o n d e n t ' s  ev idence  t h a t  when t h e  p a r t i e s  m e t  

he was a l r e a d y  r e a r i n g  ch icken  on l and  owned by h i s  p a r e n t s .  Indeed 

t h e  a p p l i c a n t  d u r i n g  cross-examinat ion admi t t ed  t h a t  t h e  r e sponden t  

had 6 " e a t i n g  ch ickens"  when s h e  went t o  l i v e  w i t h  him a t  h i s  p a r e n t ' s  

home. 

I t  i s  agreed  t h a t  it was t h e  a p p l i c a n t  who i n i t i a l l y  bought  

t h e  two p i g s .  The p i g s  i n c r e a s e d  i n  number. I t  i s  n o t  d i s p u t e d  t h a t  

some o f  t h e  p i g s  were s o l d  and ch ickens  were bought .  

I n  1991 t h e  a p p l i c a n t  purchased a  g o a t .  The responden t  a l s o  

purchased one. 

So what w e  have i s  t h a t  t h e  respondent /husband was r e a r i n g  

ch i cken  b e f o r e  t h e  p a r t i e s  m e t .  A f t e r  t h e y  m e t  he  bought  p i g s .  
\ 

L a t e r  on  each  bought a g o a t .  

I a c c e p t  t h e  a p p l i c a n t ' s  ev idence  t h a t  she  l e f t  working,  w i t h  

h e r  mother pu r suan t  t o  t h e  p a r t i e s  d e c i s i o n  t o  r e a r  l i v e s t o c k  t o  

supplement t h e i r  income. 



I n  my view t h e  r e sponden t ' s  c o n t e n t i o n  t h a t  t h e  a p p l i c a n t ' s  

involvement i n  t h e  b u s i n e s s  was "minimal and a t  t i m e s  even n e g l i g i b l e "  

canno t  be  accep ted .  

I f  indeed  h e r  involvementwas n e g l i g i b l e  he  would n o t ,  it seems 

t o  m e ,  be  f o r ced  t o  make " a l t e r n a t i v e  ar rangements  f o r  o u t s i d e  he lp"  

C) when s h e  withdrew. H e  even admi t t ed  t h a t  e v e n t u a l l y  he  had t o  c e a s e  

animal husbandry a s  a  r e s u l t  o f  t h e  a p p l i c a n t ' s  r e f u s a l  t o  b e  f u r t h e r  

invo lved .  

I f i n d  a s  a f a c t  t h a t  t h e  a p p l i c a n t  c o n t r i b u t e d  s i g n i f i c a n t l y  

t o  t h e  r e a r i n g  o f  t h e  l i v e s t o c k .  H e r  ev idence  i n  t h i s  r e g a r d  i s  t o  

some e x t e n t  suppo r t ed  by t h e  a f f i d a v i t  ev idence  o f  M s .  Pansy Jonas .  

I t  seems t o  m e  t h a t  a  r e a sonab l e  husband would n e c e s s a r i l y  

have r e a l i s e d  t h a t  h i s  w i f e ' s  r eason  f o r  making such s u b s t a n t i a l  

C' c o n t r i b u t i o n  was h e r  b e l i e f  t h a t  she  was a  p a r t n e r  i n  t h e  b u s i n e s s .  

I t  would be  i n e q u i t a b l e  t o  ho ld  t h a t  a  w i f e  who made such  a  

s u b s t a n t i a l  c o n t r i b u t i o n  th rough  s e r v i c e  g e t s  no i n t e r e s t  i n  t h e  

b u s i n e s s .  

Tony mind t h e  f a c t  t h a t  she  was n o t  d i r e c t l y  p a i d  ( n e i t h e r  ' 

was t h e  responden t )  b u t  t h a t  t h e  p r o f i t s  f romthe b u s i n e s s  was p l a c e d  

i n  a  j o i n t  s a v i n g s  accoun t ,  s u p p o r t s  h e r  ev idence  t h a t  it was t h e  

common i n t e n t i o n  t h a t  bo th  p a r t i e s  shou ld  a c q u i r e  b e n e f i c i a l  i n t e r e s t  

i n  t h e  b u s i n e s s .  

What a r e  t h e  r e s p e c t i v e  i n t e r e s t s  o f  t h e  p a r t i e s  i n  t h e  

farming ven tu r e?  

I t  was t h e  responden t  who i n i t i a l l y  bought  t h e  p i g s  and t h i s  

was r e a l l y  t h e  beg inn ing  o f  t h e  j o i n t  ven tu r e .  The a p p l i c a n t  r e l i e d  

on t h e  e x p e r t i s e  o f  t h e  responden t .  The farming was done on t h e  

p rope r ty  o f  t h e  r e s p o n d e n t ' s  p a r e n t s .  The a p p l i c a n t  admi t t ed  t h a t  

she  h a s  a l r e a d y  t aken  20 l a y e r s .  

Having r ega rd  t o  t h e s e  f a c t o r s  and t o  a l l  t h e  c i r cums t ances ,  

I am o f  t h e  view t h a t  t h e  p a r t i e s '  i n t e r e s t s  shou ld  be  appo r t i oned  

as fo l lows :  App l i c an t  1 / 3  ' \ 

Respondent 2 /3  

I n t e r e s t s  o f  p a r t i e s  i n  t h e  mat r imonia l  home a t  Ebony V a l e  

The responden t  admi t t ed  t h a t  w i t h o u t  t h e  income from t h e  

farming he cou ld  n o t  have o b t a i n e d  a  mortgage from t h e  N.H.T. 

Having c a r e f u l l y  cons ide r ed  a l l  t h e  ev idence  and t h e  



submiss ions  by bo th  counse l  I am c l e a r l y  o f  t h e  view t h a t  t h e  income 

from t h e  farm played a  major r o l l  i n  t h e  a f f a i r s  o f  t h e  p a r t i e s .  

I am s a t i s f i e d ,  having careful&examined t h e  conduct  o f  t h e  

p a r t i e s ,  t h a t  it was t h e i r  common i n t e n t i o n  t h a t  t h e  b e n e f i c i a l  

i n t e r e s t  i n  t h e  house was n o t  t o  belong s o l e l y  t o  t h e  respondent  i n  

whom t h e  l e g a l  e s t a t e  was v e s t e d  b u t  was t o  be sha red  between them 

i n  some p ropo r t i on .  

The c o n t r i b u t i o n s  made by t h e  w i f e ,  by h e r  s u b s t a n t i a l  s e r v i c e  

i n  t h e  farming b u s i n e s s ,  were such a s  t o  r e l i e v e  t h e  husband/respondent  

,from expend i tu r e  which he would o the rwi se  have had t o  b e a r .  I n  t h i s  

way I f i n d  t h a t  t h e  w i f e  helped him i n d i r e c t l y  w i t h  t h e  mortgage 

payments. Th i s  must c l e a r l y  be s o  i n  l i g h t  o f  t h e  r e s p o n d e n t ' s  

admission t h a t  some months a f t e r  deduc t i ons  he  was l e f t  w i t h  o n l y  

(-7 $156 o r  $206 of  h i s  s a l a r y .  H e  even went on t o  s ay  t h a t  he would - 
change t h e  cheque and g i v e  h e r  a l l  t h e  money. T h i s  must have been 

done pu r suan t  t o  some arrangement.  Of c o u r s e  u t i l i t y  b i l l s ,  s choo l  

f e e s ,  c l o t h i n g ,  supermarket  b i l l s  and s o  on had t o  be m e t .  

I t  i s  a p p r o p r i a t e , I  t h i n k ,  a t  t h i s  p o i n t  t o  q u o t e  Lord Pearson 

i n  G i s s inq  v. G i s s i n g  (1970) 2 A l l  E.R. a t  788, A.C. 

"Con t r i bu t i ons  a r e  n o t  l i m i t e d  t o  t h o s e  
made d i r e c t l y  i n  p a r t  payment o f  t h e  
p r i c e  o f  t h e  p r o p e r t y  o r  t o  t h o s e  made 
a t  t h e  t i m e  when t h e  p r o p e r t y  i s  conveyed 
i n t o  t h e  name of one of  t h e  spouses .  For  
i n s t a n c e  t h e r e  can be a  c o n t r i b u t i o n  by 
arrangement between t h e  spouses  one o f  them 
by payment o f  t h e  household expenses  e n a b l e s  
t h e  o t h e r  t o  pay t h e  mortgage i n s t a l m e n t s . "  

I n  Fa lconer  v. Falconer  (1970) 3 A l l  E.R. 499 a t  452 Lord 

Denning M.R. s a i d :  

"It  does  n o t  m a t t e r  who pays what s o  long  
a s  t h e r e  i s  a  s u b s t a n t i a l  f i n a n c i a l  
c o n t r i b u t i o n  t o  t h e  fami ly  expenses ,  it 
r a i s e s  t h e  i n f e r e n c e  o f  a  t r u s t . "  

I t  i s  t r u e ,  a s  was po in t ed  o u t  by Lord Denning M.R. i n  

Hazel  v. Hazel  (1972) 1 A l l  E.R.; t h t  some o f  t h e i r  Lordsh ips '  speeches  

i n  G i s s ing  v. G i s s i n q  a r e  t o  a  d i f f e r e n t  e f f e c t .  However what seems 
I 

t o  m e  t o  be c l e a r l y  e s t a b l i s h e d  by t h e  d e c i s i o n s  o f  t h e  Cour t  i s  

t h a t  where it would be i n e q u i t a b l e  f o r  t h e  l e g a l  owner t o  c l a i m  s o l e  

b e n e f i c i a l  ownership t h e  c o u r t  w i l l  i n f e r  a  t r u s t .  

I n  t h e  i n s t a n t  c a s e  t h e  a p p l i c a n t  went f a r  beyond t h e  c a l l  o f  

"w i f e ly /ma te rna lW d u t i e s ,  she  gave yeoman s e r v i c e  t o  t h e  farming 



v,enture  and by s o  doing c o n t r i b u t e d  t o  t h e  a c q u i s i t i o n  o f  t h e  

. p r o p e r t y  a t  Ebony Vale.  She s a i d  s h e  "had t o  t e n d  t h e  a n i m a l s  from 

e a r l y  morning and walk long  d i s t a n c e s  ..... t o  t h e  farm." She worked 

th roughou t  " t h e  d u r a t i o n  o f  h e r  pregnancy d e s p i t e  t h e  f a c t  t h a t  it 

was ex t remely  s t r e n u o u s  t o  bend and c o l l e c t  and wash eggs  and c l e a n  

p i g  pen." 
L1 

I canno t  a c c e p t  t h e  submiss ion  o f  c o u n s e l  f o r  t h e  r e s p o n d e n t  

t h a t  such c o n t r i b u t i o n  was n o t  r e f e r a b l e  t o  t h e  a c q u i s i t i o n  o f  t h e  

p r o p e r t y .  The e v i d e n c e  i s  t h a t  because  o f  t h e i r  j o i n t  e a r n i n g s  from 

t h e  farm t h e  responden t  was a b l e  t o  purchase  t h e  house a s  t h i s  

a s s i s t e d  him i n  q u a l i f y i n g  t o  g e t  t h e  morgage loan .  Responden t ' s  

Counsel  urged t h a t  t h e  a p p l i c a n t ' s  e v i d e n c e  t h a t  t h e  j o i n t  e a r n i n g s  

were used t o  cover  household  expenses  long  b e f o r e  t h e  p u r c h a s e  o f  

(<- t h e  house shows t h a t  such  c o n t r i b u t i o n  was n o t  r e f e r a b l e  t o  t h e  

purchase .  

The s imple  answer t o  t h i s  i s  t h a t  where,  a s  i n  t h i s  c a s e ,  t h e  

c o n t r i b u t i o n s  by t h e  w i f e  a r e  such a s  t o  r e l i e v e  t h e  husband from 

e x p e n d i t u r e  which he  would o t h e r w i s e  have had t o  b e a r ,  t h e n  t h e  

w i f e  can  be  s a i d  t o  have i n d i r e c t l y  he lped  w i t h  t h e  mortgage payments.  

I t  does  n o t  m a t t e r  t h a t  he  cou ld  have a f f o r d e d  t h e  mortgage payments 

w i t h o u t  t h e  e a r n i n g s  from t h e  farm. 

I n  H a z e l  v. H a z e l  s u p r a  Lord Denning MR had t h i s  t o  say :  

"It may b e  t h a t  he does  n o t  s t r i c t l y  need 
h e r  h e l p  - he may have enough money o f  
h i s  own w i t h o u t  it - b u t  i f  he a c c e p t s  i t ,  
s h e  becomes e n t i t l e d  t o  a  s h a r e . "  

The f a c t  t h a t  s h e  i n d i r e c t l y  made c o n t r i b u t i o n s  t o  t h e  mort-  

gage payments i s  n o t  t h e  o n l y  e v i d e n c e  a v a i l a b l e  t o  a s s i s t  t h e  

c o u r t  i n  a s c e r t a i n i n g  t h e  common i n t e n t i o n .  

The p a t t e r n  o f  t h e  conduct  o f  t h e  p a r t i e s  o v e r  t h e  y e a r s  i s  

(,.! r e l e v a n t  i n  t h i s  r e g a r d .  

A c l o s e  examina t ion  o f  t h e  e v i d e n c e  w i l l  show t h a t  t h e  p a r t i e s  

had a  sys tem o f  mee t ing  expenses .  Deduct ions  were made from t h e  

r e s p o n d e n t ' s  s a l a r y  t o  meet c e r t a i n  expensds  a s  he e x p l a i n e d .  Then 

a c c o r d i n g  t o  t h e  e v i d e n c e  o f  t h e  r e s p o n d e n t  h i s  s a l a r y  cheque was 

encashed and t h e  money handed o v e r  t o  t h e  a p p l i c a n t .  

The a p p l i c a n t ' s  ev idence  i s  t h a t  t h e  r e s p o n d e n t  would c o l l e c t  



t h e  money from t h e  s a l e  o f  ch icken ,  eggs  and p i g s .  From t h e s e  

'amounts payments o f  u t i l i t y  b i l l s ,  g r o c e r i e s ,  c l o t h i n g  e tc .  would 

be m e t .  The ba l ance  would be lodged t o  a  j o i n t  accoun t  t o  which 

bo th  p a r t i e s  had a c c e s s .  From sav ings  t h e  p a r t i e s  bought  p r o p e r t y  

. a t  Top Mountain i n  t h e i r  j o i n t  names. They a l s o  bought  a  c a r  and 

cj j o i n t l y  o p e r a t e d  a  t a x i  b u s i n e s s .  

Th i s  p a t t e r n  o f  conduct  of  t h e  p a r t i e s  i s  c e r t a i n l y  c o n s i s t e n t  

w i t h  t h e  c l a im  of  t h e  a p p l i c a n t  t o  a  s h a r e  i n  t h e  p r o p e r t y  a t  Ebony 

Vale .  

I acco rd ing ly  ho ld  t h a t  t h e  w i f e  i s  e n t i t l e d  t o  a  s h a r e  i n  

t h e  p r o p e r t y  a t  Ebony Vale .  I must now endeavour t o  de te rmine  h e r  

s h a r e .  

.. .- , 
On t h e  ev idence  b e f o r e  m e  it i s  c l e a r  t h a t  t h e  responden t  had 

( ,  ' 
c o n t r i b u t e d  much more t h a n  t h e  a p p l i c a n t .  The farming was commenced 

by t h e  responden t .  H e  used up h i s  N . H . T .  b e n e f i t s .  The farming was 

n o t  t h e  on ly  sou rce  o f  income. S ince  t h e  a p p l i c a n t  p u l l e d  o u t  o f  

t h e  v e n t u r e ,  t h e  responden t  h a s  n o t  r e c e i v e d  any a s s i s t a n c e  from h e r  

i n  meeting t h e  mortgage payments. 

I n  t h e  c i r cums t ances  I would p u t  h e r  s h a r e  a s  one  t h i r d  ( 1 / 3 )  

t h e  v a l u e  o f  t h i s  p r o p e r t y .  

Conclus ian  

The c o u r t  makes t h e  fo l lowing  D e c l a r a t i o n s  and Order:  

1. The p a r t i e s '  b e n e f i c i a l  i n t e r e s t s  i n  
t h e  l and  s i t u a t e  a t  Lot  308 Ebony Vale  

App l i can t  1 / 3  

Respondent 2/ 3  

The s a i d  p r o p e r t y  be  va lued  and t h e  
a p p l i c a n t  be p a i d  t h e  v a l u e  o f  h e r  
i n t e r e s t  w i t h i n  3  months o f  d a t e  h e r e o f .  
P r e m i s e s  t o  be  va lued  by C.D. Alexander 
& Co. Limi ted  b o t h  p a r t i e s  t o  s h a r e  
e q u a l l y  t h e  c o s t  o f  such v a l u a t i o n .  
App l i c an t  t o  g i v e  up p o s s e s s i o n  o f  
p r o p e r t y  on r e c e i p t  o f  h e r  1 / 3  s h a r e .  

3. The i n t e r e s t s  o f  t h e  p a r t i e s  i n  t h e  l i v e -  
s t o c k  a t  t h e  farm a t  F a i r f i e l d  a r e :  

App l i c an t  1 / 3  \ 

Respondent 2/3 

4 .  The Respondent t o  r ende r  accoun t  i n  
r e s p e c t  o f  l i v e s t o c k  a t  F a i r f i e l d  and 
a l l  and any income d e r i v e d  t he r e f rom 
from t h e  d a t e  o f  s e p a r a t i o n  t o  w i t  
June  1992 t a k i n g  i n t o  accoun t  t h e  20 



l a y e r s  which t h e  a p p l i c a n t  admi t ted ly  
took and f o r  which she must render  
an account t o  t h e  Respondent from t h e  
s a i d  d a t e .  These s a i d  accounts  t o  be 
rendered w i t h i n  1 2  weeks hereof .  

5. No o r d e r  a s  t o  c o s t s .  

6 .  L ibe r ty  t o  apply.  


