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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN EQUITY

SUIT E. 154/94

BETWEEN RUPERT S. WILMOTT-FRANCIS APPLICANT
A ND THE ATTORNEY GENERAL OF JAMAICA 2ND RESPONDENT
AND PETER PHILLIPS 3RD RESPONDENT

Emil George Q.C., Mrs., J. Mangatal Munroc and Miss D. Lightbourne
Douglas Leys and Carlton Collman for the 2nd respondent

Maurice Teon for 3rd respondent

Heard: lst, 2nd, 3rd and 10th June, 1994

HARRISON J.

By an amended originating summons the applicant seeks, "..... the

determination of the question,

1. Vhether on a proper construction of the Election Petitions
Act as a whole, and in particular section 20 (f) thereof,
once an election petition is filed, no action may bc taokom
by Sir Howard Cooke, O.N., G.C.M.G., G.C.V.0., on the
advice of the Prime Minister pursuant to section 3 of
the Representation of the People Act and _sect:l.onh32~ of
the Constitution, affecting the seat of the meu;;er to whose
election the petition relates, until the judge or Court
issucs a certificate of determioation or unless the
petition is withdrawn, or a sole petitioner dies and no one
is substituted as a petitioner.

AND FOR

2. A declaration that the act of Sir Howard Cooke, O.N., G.C.M.G.,
G.C.V.0., in purporting to issue his writ of clection of a
member of the House of Representatives for the Constituency
of East Central Saint Andrew to be held on Tuesday 26th
April 1994 is illegal and/or void and ought to be set aside.”

The second and the third resporndents cach took a preliminary objection

to the hearing of the said summons.
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The facts relgvant are unchallenged and are as follows:

The applicant was tht unsuccessful candidate in an eleéiion for a
seat in the House of Representatives in respect of the constitdancy of East
Contral Saint Andrew, on the 30th day of March 1993. Mr. Arthur Jones was
certified as being duly elected.

On the 23rd day of April 1993 the applicant filed a petition under
the Election Petitions Act complaining of election irregularities and sought
thercby a declaration that he was duly elected and ought to be returned as
the member for the said constituency.

On the 25th day of February, 1994 Mr. Arthur Jones resigned his
seat, on the ground of 111 health.

Cn the 5th day of April 1994, His Excellency the Governcr-Gemeral
issued a writ of election in accourdance with section 3 of the Representation
of the Pecpie Act. The Returning Officer for the sald constituency issued
a notice dated the 6th day of April 1994 announcing that nomination day would
be on the 9th day of April 1994 and election day for the taking cf the poll
would be cn the 27th day of aApril 1994,

Previcusly, on the 24th day of March 1994, the applicant cbtaimed
an order in the Supreme Court on 2 summons for imspection of dccuments in
the custody of the Chief Elcctoral Officer, in relation tc the election of
the 30th day of March 1993.

On the 13th day of April 1994, the applicant filed the originating
sumnons, the subject of these proceedings.

Mr. Leys argued, on behalf ¢f the second respendent that the declaration
sought smd +he dssues raised cau cnly be brocught on an electicn petition
becausc the case falls within the ambit of section 44 of the Censtitution which
governs the clecteral process or any ccllateral question; that prior to 1883
the English Parlisment regulated all matters concerning such process, until
the said year when it conferred the jurisdicticn con the Supreme Court, and
this practice was followed in its colonies, including Jamaica; that by
section 3 of the Representation of the Pecple act the clecticn begins with the

issue of the writ cf electicn, which writ issued on the 5th day of April 1994
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could be challenged by the applicant thereby clevating his former petition;
that the election process refers to the period commencing after the resignation
of the member holding the seat; that this is a challenge to a seat in
Parliament and the court.shOQId not intrude upon the privileges of that body.

He continuced that éhe Constitution provided its own mcchanism for
election to Parliament, ami once the provisions are complicd with one may
not look to any other law to test the validity of its compliance; that there
exists a constitutiomsl bar to the grant of the declaration cven if the court
finds an entitlement in the applicanct; that it is not the duty of the court
to decide on the right of Parlisment to issue the writ of eleciion; that
the Election Petitions Act exists for settling disputes, and, that laws
should be construed in barmony with the Constitution. Therefore if the
daclaraiion is granted it would be secvking to f£ill a vacancy, not im
accordance with the Representation of the People Act and thercby would be
contrary to the Constitution. He relied, 1ntcr alia, oh the unr~-»o~ted case
of Attorney General of Jamaica et al vs. Thompson, Supreme Court Civil Appeal
Nos. 46 & 47/80 delivered 23rd July 1981, and Temple vs Bulmer [1943] 3 D.L.R.
649.

Mr. Tenn for the 3rd respondent argﬁéd.that Arthur Jores. *k~ former
member of the said seat was elected on 30th March, 1993, an electi~w petition
was filed cn 23kd April 1993, he resigted on 28th February, 1994 -~ the 3rd
teepoudent wes duly clocted as a member on 26th April, 1994 pursuant to
tha said writ cf clection; that there is no statutory bar, created by the
filing of the petition, to the issue of the writ of election; that the
court has nc jurisdiction to grant the declaration, which is a ch=1lenge to
the 3rd respondent's clection and meabership and that its grant wosld cause
confusion to the electoral prccess. He also relied, inter alia ¢n Thowpson's
case, supra.

Mr, George for the applicant submitted that the Election P~titioms
Act which provides a remedy by way of petition, i1s ccncerned with an “undue
return' or "undue election” And is referable to the misconduct of returning
officer, elected persons and others during the electoral prccess, 1.c. after

the writ of clecticn 1s issued; that Thompson's case, supra, deals with
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“nomination™ and therefore anything said in that case of conduct prior to
nomination, is obiter; that botause the Election Petitions Act is concerned
with cvents after the issue 6f the writ of election, there is nB provision

to bring a petition undet the said Act on the ground that His Excellency the
Governcr Gemeral wrongly issiued the said writ, and also because in Jamaica such
an act is an administrative act done on the advise of the Honouiable Prime
Minister aud in those circumstances dogs niot fall under the said Act; that
the 3rd respondent was elected in a manﬁer prescribed by Parliament and
statute, he committed no wrong, and therefore no election petition could be
utilizied; that the English Election Petitions Act, as repealeﬂ by an Act of
1949, deals exclusively with elections, it does not nor does the Jamaican Act
intend to include the issue of a writ of election in its provision; that
applicant cammot say writ of election issued nmot valid, but it is different
from the other privileges of Parliameut, because though Parliament handed to
the courts the conduct of elections, it retained the issue of the writ of
electicn, which though it is the initiator of the eloctoral proucess, it is
not a part of it; that when the origiuating summons was filed on 13th April,
1994 prior to the election on 26th April 1994, there was no alternative
process to the declaration, and so the applicant should not be deprived of
the right he then had to obtain a declaration., He did not dispute that if the
matter fell under section 44 of the Constitution it would be within the ambit
of the Election Petitions Act, but maintained that the issue ¢f the writ was
nct, because if it was Parliament and the Constitution would have said so.

He said further that even if the issue cf the writ cf election was within the
eclectoral process, it was not within ibe category of acts tc come within the
Electicn Petitions Act. He concluded that the Thompson case, supra, and the

case of Pcunuswani vs. Returning Officer Namakkal Comstitutency et al (1952)

S.Cr. 218 are distinguishable, as the ccmplaint in each fell within the elec
toral prucess and that as shown in the Thcmpscn case, the court will grant a
declaraticn, even if the action ¢f His Excellency the Goverucr General is

regarded as being within the clectoral process. He relied, inter alia, on Ia

re Barnes Corporation, Ex parte Hutter (1933) 1 K.B. 668.




The Covstitution of Jemaica provides for the setilement of disputes
in zlechoral matcers,
gic 44 reads,

(1) Any question whoiher ~

(a) any person has becu

- validly elected or appoinisd
<; ) as o member of

sichili house; ox

(b) any member of cithex bHcuse has vacated hLis oran
theleonie,iene

shall be determined by ith: Supreme Court or, on spr«al by
Court of Appeal whosc decision shall be final, in
accordance with the provisions of dny law for the tame
being in force in Jamaica and, subject te arny such law,
i accordance with any directions giver in that boebels

by the Chief Justico.,

{2} Proceedings for whe defzrmination of any question
roforred to in subsccetion (1) of this sactiosn mey be
instituted by any perscr {(including the Attorny
Gencral).....”

Previcusly Parliament cenmirelied the entire machincry sz procedure
concerring clections, until it divesesd this power te the judicisavy.

The cuthor of Erskine May's, Treatise on the Law, Privileges,
Prociudings and Usage of ParliameniZ, 18th edicion (1971) obsarved, at
page 29,

“before the year 1776, corcroverted clecticus weic
iried and determined by ths whole House of Cowmwons;
as mere party quesiions, upon which the strengih
of contending factious wight be tested.

In order to preveni sc notoricus a perversion
¢f justice, the Housw: cornsenced to submit thz
cxercise or its privilege tov a tribunmal constituvied
by law, which, though: composcd of its own Lumbors,
should be appoinced s¢ as to secure impartialicy
and the administratices of justice according vo ithe
laws of the land and undsy the sanction of oaliis.
The principle cf the  Grenville Act, and of oihays
passed since 1770, was «he seloection by lot of
commitizes for the ¢rial of clection petitions.
Parggality and incompoiicncer were however, gengraliy
couplained of in th: constitution of comumitines
sppointed in this moemer; and in 1839, an Act was
passed establishing 2 new system, upon differcny
~— principles, increasipng ihe responsibility of indivi-
( ) dual Members, and lravisg but lictle to the opuwirurion
of chance. This principlc was maintained, wich
partial alterations of ihe mearns by which i was
cuarried out, uutil 1806, when the jurisdiction of
the House in the trzal of conwxoverteos electicis
was transferred by statuis to the courts of lowe.a.sse

By Part 1I1 of the Roeprosentation of tho Propio
Act, 1949, the triai ¢f coriroverted elections 1s
confided to judges........ Peritions complaicing of
undue gleciions and retuir or of corrupt or illigead
practices are presenica te the Queen's Bench Divisiou
¢f the High Court of JusiiCCiecesass’




In Jomaica a similar praciice was followed resulting in secction 44
of the Comstitution quoted above, wnd the enactment of the Ei:cction Petitions

Act.
Secidion 45 of che Consituticn provides:

(1) (@)eniinaninn.
(D) eeabeccioen

(2) Whenever the seac of any meuwber of the Housc of
Representatives bacomes vacant the vacancy shall
be filled by eluction in the provided by ur undarx
law for the time being in force in Jumcica.”

The Ecpresentation of the Facpls Actjﬂbwiﬂen_;he puoczdurz for the
filling cf vecancies té'theuPé;liament of Jamaica, Sectior 3 ¢f the said Act

reads
“(1) Electiony shall be instituted by writs oi election
which shall b ix the form sct out ir the Sccond
Schedule.”

Fomn No. 1 of the daid Scheduls rcads, in part,

“The Representatiorn of tha Pcople Act,
Writ of El:zction

Tcootoooooooo""'

Returning Oftfic:i for Constituency of .......grecting:

1 command you ihat meiice of the time and place of
election bziing fiiei duly given, you do causi

election to be mad: according co law of & ucmbei to
scrve in the Hous: of Representatives for ihi: said
constitucncy o0f.cocecoveciecseeOn the Leeesoccsoday
of......and that you d¢ cause the name of such

member when so elecica, whether he be prusont o
absent,; to be cuxtiiicd te the Chief Elecioisl Officer
as by law direcuc?,

WiLnGSS my h.al"doooo'ooooto..oqooaooo»

Governor—General®

The wrdt of election is tucicfoire the genesis and spars che entire
electoral piocess termincting i che directive that the clectic member be
certifica i¢ the Chief Electoral Ciincer., The execative action ¢f the
Honocurablie Piime Minister in dirqcuing the issue of the wrii of clection
efrectively places it withip the powerz of the Governor-Gonorad te do so. To

regard ii.: clectoral process as bugiunirg after the issuc of ios wirit of

eleciion, 18 to relegate such issu. io @ meutral mode, rufoxable weither
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e i axoecutive per to the elecicrzsl process - a novel argumeoi but less
than sctrcfying. 1r the circumsionces of this case; the alecto:ral process

begai. €1 ke rssignatlon of the forwer wember of the said seei, Fi. Arthur

Jewze; (02 sesue of the wric of glociion is thercfore o part of the electoral
process,  Sums. support for this finding existsi

I seciionr z of the Reprassrtarion of the People act, ¢he phrases
Yduring wr olection™,; or Vat an ¢lactiorn’ or “throughout wi zleccrion", are

defircc as iiciuding,

[

eesoth: period afcey ting issue of the writ of
wlection, or after the dissclution of the Housc
ot Representatives or vhe vccurtence of a vacancy
in consequence of whach a wiit for au election is
eventually issued, until the elected catdidats is
returned as elected.”

One cannot thersfore maintain a reasoning that the cliecteral process
may begii. st resignation, stop before the issue of the writ of clection and
recouneice thereafter, thereby exciudinvg the writ of election fium the
clectoral pricess.

I the Thompson case, the pbrase "electoral process™ was cousidered,
4 pasvags from the case of Pornuswami ve Returning Officex, supra;, reads,
at pagis <27 - 2Z8,

“"That che word Ysleciion” bears this wide MELLALE
whenever we talk of wleciicns in a democratic
ccuntry, is borne out by ihe fact that in wmost of
cthe bouoks on the subjzcr oi in several cases

dealing with the mavier, one of the questivons maoted
is, when the slection begins., The subject is cewlt
with quite concisely ir Halsbury's Laws of Eugland
it the following passsge under the heading
‘Commencement of the Eloccicn's

'Although the firsy foxmal step in every
2lection is consideied for some purposcs

to begin at an carliicy date. It is a
qunstion ot faet v sueh case when an
eloction begins i cuck a way as tc make

the parties comceinced risponsible for
breaches of elzcuicu low, the test being
whether the contes: 1s ‘rezsonably immiacox’
Neitnor the issu: ot the writ uor the
publication of uhe potice of clection can

be looked at as finiug the date when an
electiol begius fron ihis point of view.
Nor, again docs ihe womination day affora
any criterion, The cloection will usually
begin at least cariicr then the issue of tur
writ. The question when the szlection bugins
must be carefully distinguished from that,
as to when ‘the couduci snd manugement of aw
election may bz salic vo begin., Again, che
question as to when « particulsr person
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commer.ces to ba a cuncidate is a question
to be considared in cach case’

The discussion in this pessage makes it clear thav the
word ‘election’ cav be and has béen appropriately

used wicth reference te the entire process which

conusists of several stages and émbraces many steps, soma
of which may have an important bearing on the xcsult of
the process."

Coruy, J.A., 1 Thompson's casc sald, at page 45,

"Ry e¢lection disputes I am to be taker as including
any irregularities affeciing a candidate from the
car: the poll is fixwa by the Governor General tc
the date the resulecs of that pell are announced.”

The luw does uot contemplate awny lacuma in tHe filling c¢f a vacancy in

Parliawent i.¢, an uncertain pexiod bafere fiiling of the vacancy - vide section

45 of ihe Coustitution. Therefers in the circumstances bf whis ccse the

electoral precess bggun at the time of resignation.

Ar election petition filed wr uccordance with che provisions of the

Electicrn Pecatious Act is, in the ciicumstances, the appropriuis process.
Suerion 3 of the latter Act provides,
“3. A peticion may b¢ praseiiced to the Suprewe Courd
by any on¢ or mors ci ithe following perscns, chet

iz to say ~

(a) 2 66068 FO OCES VNV EEEOBOEED

(b) in relation to che House of Represerntativas or a
Parish Cuuucil, by the Attorrey-Genseral ox by auy
other persorn

The Act presents a comprshensive mechanism for the scutlement of

dispuiws in ihe electoral climaic, Secciionm 5 provides for publicotion of

the

petition filed, sgction: 6 deals with sirvice on the respondory wiihin ten days

of filing, scctdon 8 deals with chi petationer’s grounds, - : sgection 9 wiih

sexwdee .of sotices and sections 13,14,15 and 16 deals wich withdrowel of

the petition, death cf either the peotitioner or respondent end the consequent

resulte. Section 19A reads,

“The trial of am elcction petition shall, so far as
practicable consistenily with the interest of justice

it respect of the trial, ccmmence within ningty days
of thedate of filing of ihie petition and be ceatinuad
from day to day on every lawful day until ifs conclu-
siou.”

As & compliment to this szcrion, sectien 24 provides,
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“24 (1)

C P AP OG0 00E00USGOLDIINRESTOERSIPROIOGESETPREEDS

(2) eeeveecerececocoenssancssesnans

(3) An election petition shall be deemed to be a
proceeding in the Supreme Court an, subject
to the provisions of this Act and to any .
directions given by the Chief Justice, the
provisions of thc¢ Judicature (Civil qucedure
Code) Law and the rules of the court shall
so far as practicable, apply to election
petitions.™

Section 20 deals with the mode of trial and determination, section 22
with appzols and section 26,27 and 28 with the attendance of witnesses, payment
of thelr costs and other costs, respectively. The petition is adequate for
settlement of electoral disputds.

The applicant however claims, that the declaratory judgmeut is the
appropriatc process, and even if the court finds that the election petition
is the correci process the Court may grant the declaration.

The declaratory judgment is on order of the Court declaring the
rights of the parties, but such orders are not enforceable as the ordinary
judgmenut is. Preofessor Wade in Administrative Law, 6th cdition, at page 593,
said,

"Declaratory judgments play a large part in private
law and are a particularly valusble remedy for
settling disputes ... The essence ... is that it
states the rights or legal position of the parties
as they stand, without changing them in any way...”
However, the parties affected by the declaration usually respect and respond
to the order of the court.

The substance of the applicant’s case 1s, that the writ of election
which was issued on 5th April, 1994 was invalid in that his pricr petition
complaining of an undue return in respect of the said seat was not yet heard
and concluded. The applicant was therefore challenging the due ¢lecticn of
the 3xr¢ respondent and seeking to use his prior claim tc the said seat - his
petiticn £filed on the 23rd cay of Aprili, 1994, as the ground for his current
challenge. This is a dispute in the clectoral process that falls within the
ambit of the Election Petitions Act. The applicant is really saying I am
entitled to the sald seat held by Arthur Jones, and that issue is not settled

and thereforc the issue of the writ ¢f election on 5th April 1994, is of no

effect because my claim is still cutstanding.
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This Court is‘of the view that a claim reamins a mere claim, until
adjudicated on and thereby may be clevated to the status of an interest.

The Representation of the People Act, section 3 and section 45 of the
Constitution authorised the issue cf the writ of election, unconditionally.
There was thercfore an existing election. The applicant's recourse therefore,
was to file, a petition under the Election Petitions Act, because the
electoral process had begun. He could thereby advance all tiis claims,

by proviug his entitlement to the said seat, and malntain tha¢ as a conse-
quence: if was not valiidly héld by Arthur Jones, whose resignatiou was
therefore vf no effect, consequently no legal basis arose fox the issue

of the writ of election on 5th April, 1994,

A declaration is not available tc¢ the applicant in thesc circumstances.
It seems to e that the declaration granted by the Court cf Appeal in the
Thompson cusie, is probably explicsble in the comtext thut the siatute was
not being fcilowed by the Governor General in the revoking of the proclamationm,
and thernfore the court, not bound by any statutory provisicn tco give rise
to an election petitics, could pronounce cn the invalidity <f the act, 1
am noct in agrecwent that the Thoipscn cuse must be viewed as restricted to
its finding in respect cf poust-ncminaticn conduct only. In the case of
In re Barnes Ccrxperaticm, supra, the court held that there was nce lawful |
electicn, sc¢ therefore nc questivam arose of utilizing the electiicu petition
under the statute; the prerogative crder of mandamus was issued.

In the instant case, the Guverncr General validly compliced with the
statute - the act cf the executive; - the electoral proces had already began.
The election petiticn should therefors have been utilized, There was nc place
fer che declaratory judgment. The grant of a declaration would amcunt to
peruitting the applicant by his dilatcriness, tc effectively conircl the
executive as to when they may fill a vacancy by the issue of the writ of
election. He filed his fcrmer petition on 23rd April 1993 and ook ne
steps in its prosecuticn until his excursion for the order for inspecticn of
documents which was obtaned on 23rd Morch 1994. In Temple vs Bulmer [1943]

3 DLR 649, it was confirmed that the power and time of issue of the writ of

alectivn is the sole prercgative cof the executive. In the circumstances
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of the instant case the Representation of the People Act and the Election

Petitions Act which contempldfé diligence and dispatch in the use of the
electoral machinery, providé the election ﬁetitiOn as the appropriate process
to be used by the applicnnt;

This Court holds that it has no jurisdiction to determine the
matters raised nor to make the deciaratioh on this sumtons. This otiginating
summons is accordingly dismissed, with costs to the 2nd and 3rd respondents
to be agreed or taxed; - certificate for coumsel for each respondent.

Leave to appeal granted.




