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IN THE SUPREME COURT OF JUUICATUERE OF JAMATICA
IN COMMCN Law

SUIT NO. C.L. WC14/8%

EETWEEN CSECURNE WITTEE PLAINTIFTY
AND ERINKS JAMAICA LIMITEL DEFENDANT

bavid Henry of Messrs Nunes Scholefield, Deleon & Company for plaintiff
hWorman Davis of Messrs lyexs, Fletcher & Gordon for defendant,

EEARD':  March 23, 24; April & and Cetober 10, 1992,

HAKRISON, J.

This is aq‘actien in which the plaintiff claims against the defendant
compary damages %or neglirence, and or in the alternsiive, breach cf
contract, in that on the 2€th day of July 1938 the motcor vehicle pr-vided by
the defendant coﬁpany to an empleoyee, the plaintiff, to do bhis duties as a
security guard b}oke down because of the negligent manncr in which it had
been repaired by the defendant. As a consequence the plaintiff was held up
and shot thereby suffering injury, loss and damage and incurred expense.

The Ceurt found tho.facts following:-

The plaintiff, now &40 ycars cld is employed to thz defendant company
a8 a clearance dfiver. Hig duties include taking chogues fr.; the branches
cf & commercial bank to its data centre for processing zfter which he would
roturn the esaid cheques to the respective banks.

He would commence hig said duties by taking possession of the moter
vehicle on a Sunday afternocn, at a time of his choiee, drive it.here ond v
Henday mornings at 5230 a.m. he would commence eollectivwg cheques from the
date centre and do the raspective deliveries. He workad uwntil €:15 pom.
zach day and kept the said vehicle after each working day until the Friday
gvening of the week when he would return it to the compavy's cffice fer
servicing. He would then re-take it on the Sunday afterncocn following.

The plaintiff is slso providad with ¢ fircarm dn the perfcrmence of his duti-s.

On ¥rid.y morning 24th June 1967 the woter whicl. sseipied to the plaintiff
would not start., he evirtuslly started it by pushincp 14 ~ 2nd used it to

work throughout the day. Oo the seid¢ Fridey morniey bo roturned to the
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defendant company’s office and advised the operaticns manager of the defect
to the vehicle. In the evening befora he startad working for the evening
sessions; the plaintiff sdvised. the servicemar, one John Lettman, of the
defect, and he Lettmer said, “"The mechsnic will heve e check it out”.

On Sunday aft:zrnoen, the plaintiff went te the defendant comapany's
office at 5:3C p.m. to 6:0C p.m. On asking Lettm~n if he had "checked the
car", the plaintiff was reld, "The car is starting go and check it". The
plaintiff did so - the err started recdily. He tork the car and left the
premises. The plaintiff visited a friend, left ths friend's house at
550 p.m. and drovsz to Ssaview Gardens, towards wherc he lived. On reaching
the main road, the saic cor suddenly come to a2 step ~ "just drive and shut
off". He turncc the ignition key ~ it would not start and he pushed it for
12 yards tc a light on the road. He ceme out of tha car and lifted the
bonnet, looking intc the engine. A man walked up te him, enquired what had
happened, pulled 2 gun =snd threatened to kill the plaintiff. The plaintiff
hit aside the hand with the gun, ducked and pullec his firesrm and fired =
shot. The man cursed and ran.

When the pleintiff hit the men's hand with the gun, it was discharged
and the plaintiff's left index firger was injured Ly a Lullet.

The plaintiff returned tc his cer. The cargtzrted after the fourth
turning of the ignivicr key. His left hand felt cramped. He drove to

Medical Asscciat:s Hospitel where he was treated and his finger lLandaged.

His han¢ was x-royec ond he was referred to Dr. Dundas who treated him for
thre¢ months. He underwent an operaticn on the 2&th July, 19867. He cannct
now grip with his left index finger and thumb or button his shirt with his
left hand. The plaintiff is left handed. The plaintiff returned to work on
the 3Cth Octcber, 1247,

The plaintiff wsars a uniform while performing his duties and is issued
with a firearm by tha defencant company. He has lived in Seaview Gardens since
1663, and stated that “in 1987, in the area no trouhle - o little heuse-
breaking ...". He rezarcded his duties in his emplcyment as risky. He usually
worked alome and traversed areas freom Kingston to Linstead, St. Catherine.

The vehicle is unmarked.
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He stated further in cross examination that the defendant company
employed its own machenic whe serviced the vehicle with cil and gas during
the week but 2id = detailed service on weekends.

Mr. Norman Davis for tho cdefendent company electad to make a submission at
the close of the plaintiff’s case and to ezll n~ witrosses.

He submittcd that there was no evidence of a crontract of employment
to provide a nexus hétwsep the mechanices whe repoirsd the said motor vehicle
and the defendant company nnd if there was, it wne not proven that the
defendant compeny failed te adequately repailr or that it provided a defective
motor vehicle te the plaintiff, He submitted further that an employer was
not liabtle for injury caused to an employee duc to # latent defect in a
cefective plece of mnchinery which could not have heen detected on reasonablcs
examination., He accepi<d however that the employer woule be liable if he
knowingly retained dangercus equisment which caused such injury. There is
no evidence that the defsct was appsrant at the fime that the plaintiff trck
the motor vehicle. The court may assume that the Aifficulty in sterting had
Lexn correctecd, chacked by the plaintiff and driven for nine miles "withcut
defect becoming apparsnt”., No liability therwfcor. attsched to the defendant.

He argued furthcr that there is ne duty of carc on the defendant
company in viesw of thc fact that at the material tirw the plaintiff was not
deing gomething Inmhercontly danger«us i.e., transporting cheques. The "level
of foreseeability® sccordinpgly lessened - and was therefore toe remote. The
plaintiff, by his conduct did not foresee any dangur. The defendant company
could not therefore have foreseen, that the plaintiff driving an unmarked
motor vehicle in thoge circumstances, and the vehicle having broken down; he
would have been held up and shot by a2 gunman.

Mr. Lavis ststed further that the action of the pun man was an in-
tervening event unrzlated te the defective motor vehicle, and therefore wag
not foresecable; it would make a difference 1f the plaintiff was 2t the time
transporting cheques, in 2 marked motor vehicle., tic referred to the casc ~f
Tai Hing Cotten Mill Limited vs. Liu Chong Hing bank Limited [1985] 2 All
ER 647, and statec that the plaintiff is restricted to his remedy on the

contractual liability of the defendant compauy t~ the sxclusion of a remedy




-
C_//
y

-~ 4 -
in tort. This priuciple. he added, was confirncod in the case of
keid v, Rugh Tomkins Group [1966] 3 ALl Ex 226. This latter cose shows
the recluctance of the court to extend the terms of a ccntract of employ-
ment to protect an ampicyee from a spaciel risk. The “special risk® of
the intervention of 2 ;unwon, in the circumstances of the instant case,
was not reasonably fcresesable.,

Mr. Henry for the »lzintiff submittoed that the mt-r vehicle ownad by the
defendant company was scrviced at the instapce f the cefendant company
which by previdirg = defective motor car was in hrecch of its duty as en
empleyer to provide o safe system of work for ite coployee sand net to

expose him to forssezsbiz risk of injury. The moter vohicle, Leing
defective was not fit for the purpose. 1t was thersfore reasonably fore-
sceable Ly the deferdsnt company that the plaintiff cngaged in the risky

and dangerous job of transporting cheques and th: wvehicle having broken

cdown would bLe held up »y 2 gun-man. The court may toke judicial notice of
the high rate of criwm: in Kingsten in 1987. The doéondant company anti-
cipated the risk. scairg that the plaintiff had baen provided with a firsara.
Although the plaiutiff wes not then tramsporting cheoues, and the occurence
was unusual, it was ¢f » type which the defendsnt company could have

reascnably forescun, Loving provided an unrelisble mot-r vehicle which broke

cown. The plaintiff had = duty to pick up the szid vohicle te commence work

G

at 5:3C a.m. and so wos engaged in the course of (nployment. He further
argued that the pleirtdff ought to succeed,; in ths clternative, in contract.
Fanmely, because ac the time of the making of the conirsct, the parties ocupht
reasonably to have contevwplated, that becsause of the nature of the employmsnt,
the motor car, whichk was primerily to transport the plaintiff and the cheques,
if it breoke down, the jlaintiff would be expesed to the denger of bLeing held
up and shot. Coursil for the plaintiff relied on the cases, Wilsons & Clyde
Coal Compapy Limitcd vs. Enmglish [1937] 3 ALL Ek 62¢, Tremain vs. Tike [106%]
3 ALL ER 1303, Tho Wageop Mound [1961]1 1 ALL ER 474, hkeoe ve. Ministry cof
Health [1954] 2ALI Ei 131, Czarnikow Ltd. vs. Liufcs (The Heron II) [1969]

1 A.C. 35C and Hughes vs., Lord Advocate [1663] 4.C. £37.
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With refer<nce tc the case of Reid vs. Rush, supra, counsel argued
that though it affirms:¢ the principle in the T=i Hing case, that the
plaintiff need not pursue a claim in tert, wherc the parties are in contract-
ual relaticnmship, it is distinguishable from the instent case. In that, it
primarily concernect whather a duty of carc was cwed by the employer to protect
the employee from zeomomic loss which said duty was not a term of the contract,
nor was the loss acconpendied by any injury to the esployee or his preperty. In
the instant case a Jduty of care clearly exists in the employer towards the
employee end thercfor. thce court necd not «xternd o cuty of care by imposing o
cuty in tert by implyiag such & term. However, on the facts of the instant
case;, and applying ¢he principle in the Reid vs. Fush case, if ot the tims of
the making of the controet, the plaintiff and defendant had been asked “what
the pesition was" with reference tc the risk of the plaintiff, suffering injury
in the course of his employment by the negligence of another driver, (i.e. what
was 'reasoncbly contempleted') both pertics would heve answered that the
defendant owed a duty of care to the plaintiff.

This court holds thot the employer has & duty of care at ccmmon law to
his employee to provide; inter alia, proper plant zné appliances and a safe
system of work, during the course of such employmsrt. The empleyer has this
general perscnal ducy %o take reassconable cere for the safety of his workmen
- vide Wilscns and Cly<s Coal Compeny Ltd. vs. Englist {1939] A.C. 57.

This duty cdogs ot extenc to the protecticr of all risks but only such |
risks as may be re¢osomnbly foreseeable or ressonably contemplated, depending
on the claim being frae:d in tort or in contract. Thz reascnzble employer is
required to foresce the prehable consequences ~f hie zct not the possitble
consequences. As 2 risult, the law secks to rustrict witﬁin 2 certain ranje.
the liability even cf eprarent wrongdoers.

ipie peneral duty to the employer is bas«¢ both in centract and in tort
- Matthews vs. Kuwait Lechtel Corporation [1659] 2 .L. 57. In some cases the
plaintiff's claim woy be drafted to seek compensaticn in both, where, th-ugh
the relationship initinted in centract , a wider duty may arise in tert.

In Lister vs. homford Ice & Cold Storage [1957] A.C. 555, after stating

that there are cascs where the duty between empleyer and employee cculd be
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seen as either contrsactual or terticus, Lerd Radeliiffe saild, at p. 567,

H

“Since in modern times the relationship

Letween master ond servant, bLotwoen
employer ane ermployed in dnherzntliy
o: of contract, 1t seems to me
idrely correct to attribute the
cuties which arise fror that relation-
ship ¢ implisd contract.”

This view was reiunforced by Lord Scarmar in Tai Hinp Cetton Mill

Limited vs. Lin Chow, Hing Fank Limited [1565]1 2 ALL E.K. 947, who said, at

we Y957,

"Thedxr Lordships c¢o not beliave that
thzre is anything to the advaniage cf
the lew's develepment in sesrching for
2 lickility in tort where the porties
sre in o contractual relatinnshiy
porticularly sc in a commercicl
relaticnship .7

=

This case concs rned the regpective righte snd duties between banker
and customer. This restricticen wos mainteined in the case of keld vs hush
and Tomking Grour [1083%] 3 ALL BE.K. 226. Ther. it wes held that cn employer
cwed no duty te inform ar empleyee who wos being posted to work overseas, in
Ethicpia, cof the note existence of wmotor vehicle ipsurcnce in cases ¢f accicdent
caused by an unknown wrongdeoer, giving rise to am ohligation to compemsat: the

plaintiff, if injured i» such circumstances. kalph Sibsen, L.JJ, in g¢iving

the judgment of the Couri; said, at p.244,

14

.. it is motr open to this court to extend
the duty of car: owed by these dofendants

o the plaintiff by imposing ~ duty in tort

which, 1f I an right, is not contaired in

imy express or implied terwm of the cceatract.”

There may howevaer ¢ instances where o clain for compensation, hrought

Ly an emplcyee against an employer ior injuries raceived; may be drafted inm
contract, and in tort, in the alternztive. ¥For exomple, »n enxployee, who is
injured by a motor vehicle supplied by his employer; would fail in contract
if it is shown that ke was not, at the time of the nceident, in the course of
his employment, i.c¢., he was en 2 “frolic of his owr™. If however, he can
show that the motor wehicle was inherently dangernus end this was known to the
employer, he may be 2ble to succeed in tort, under & general tort licbility.

Liability in nejpligence is based on lack of reaconable foresight.

That is, the injury to the plaintiff is the result cof the breach of s duty owed
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by the defendant tc the pleintiff, which breach cruated such ¢ risk te the
rlaintiff which the defendent should have foresesn ani which woulé cause
harm te him, the pleiniiff. This foresoble plaintiff sets the limits to
the class of persems that could be affected by the risk created Ly the

cefendant. The cosg: cf Donephue v, Stevenson [15321 A.C. 562 crested one of

the cerliest formulaticn of this foresecable plainiviff, with its formulation

<:;\ of the "neighbour’ prinmeiple. Lord Atkin sald, at p.504,

"You must toke reasonable carc te avoid
sets or omissions which you csm roasonably
frresee would be likely to injurs your
i hbour ..., pergomns who are so closely

vt ddrectly affected by my act that I

our bt reasconably to have them in contem-

plation as being se affectod when I am

direecting nmy wind to the nets v omdissions
which arc called in questicn.™

This principie has survived and was further axpended by Lorg Wilberfores
in the case of Anas vs. kerton Lendon Borocugh Council [1976]) 4.C. 72¢. He
(v/} said at p.751,

‘... in orcer tr establish that 2 duty of
cay: arises in a particular situaticn, it
is not necessary to bring the facts of
that situation within thos» of previcus
situvations in which a duty & cere has
vezn held to exist., Kather the (uestion
tias to be appreached in twe st:ges.
First one has tc ask whethar, os botween
the slleged wrong-dcer and the person
who bhas suffered damage there is a
sufficient relationehip of proximity or
neightourhood such that, in the rcason-
" #ble contemplaticr of the former, care-
(k ; icssness on his part may be liksly to
= couse damnge to the latter -~ ir which
cese 2 prime facie duty of crre arises,
Suecrmiily, 1f the first quistion is
swered affirmetively, it is nccessary
t2 consider whether therc arxe zny
considerations which cupht t- regeative;
2t te reduce cr limit the seops of the
auty or the class of person ¢~ whom it
is >wed or the damages to which & Lresch
cf it may give rise.”

o

In a criticism of the "proximity" Lasis of the decisicn in the latter
case, the authuor in, The Law of Torts by Flemming, 7th Editicn, p.l30 said;

(\/ﬁ ¥,.. the law has been traditicnally chary
£ pestulating duties of cffirmstive
acticn, that is, of protacriny potential
victims of scmecne else’s wrong-doing.
Uften however, the culpri: ... lacks the
firrncial mecns to pay the damagas. One
of the more notable features «f modern
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tort law has been a creepiuj: sxtension

of liability to 'deep pocket defendants®
whose relation to the accident is much
were remote and ofter consists merely in
8 pure omission to avert horrm threcatening
from another gource.”

The said asuthor however re-inforced the pziunciple of foreseability,

when he continued, or p.131 of the said work,
“..s the plaintiff may still fail because

hi: was outside the foressable range of

injury; however many others happized to

be within it. Our law has bscor: committed

tc limiting the range of lisbility to

persons alone whn were forssesbly

imperilled, lest defendantrs b.: crushed by

the burden of excesedive li=bility for

some quite trivial fault.™

In the case of Deyong v. Shenburn [1946] K B 227, though the ampleyer

had an obligation to provide a cleakroom locker whers: the employee kept his
possessions, it was held that such an employer h2d no duty tc protect such
employee's possessions from the criminal act of 2 third party.

However, a restaurateur who requiraed his hocd waiter to deposit the

evening's taking in the night safe of a bank without protecting him from

robbery incurred liability - Chomentowski vs. Red Carter Restaurant [197C]

45 A.L.J.R. 713.

In the instent case, the plaintiff, as an employee, was required
to take'thé moteor vehicle home prior te the commencement of his actual trans-—
portation duties. Though he devisted to visit hig friend, at the time of the
occurreice he was on his way home and therefore is deemed to have been in
the course of his employment. On the evidence which is unchallenged, the said
motor vehicle had a cdefect, i.e. a2 difficulty in starting. This defect wzas
known to the defendant company who attempted,; unzuccessfully, to correct it.
In this regard thercfore the defendant was in breach, in failing to provide a
defect-free vehicle tco its employee; the plaintiff.

The question thereforc arises. 1Is this a breach of duty of care that

" craates liability in the defendant company?

Duty of care is =2 term of art, mestly attributable to tort liability.
An employer owes a2 duty of care to his employeec. Such latter duty therefore

sounds in tort. In the current climate of judicial thought, an employee who
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iz wronged ir such circumstances is required to frame his complaint in

contract, unless ther: cre bases for doing ~therwiss - vide Tai Hing, supra.

The test fov liability in comtract is wheraer or not the breach was

in the reasonable contapplstion of the partiss ut the time of the making of

the contract. However, within the svenue of torr liabili: ty the terminology
of covtractual 1i:bility recurs In discussing the Jduty of care in tert,
Lord &tkin in Domogluwe ve. Stovenseom speaks of V.. rzzsonably to have then in

contemplation ... Y, ovd Lerd Wilberforce in the Anne case vofers te "

LEERC IS

sufficient relaticuship of proximity or ncighlouricod such that, ir the

reasonable corterplation of ..." (emphasis addad). lLord Denning, in Farsons
vs. Uttley Ingham znd Company [1578] 1 ALL ER 525 found it difficult “...

to draw a2 distincticn belween what a man ‘centemplai«s’ and what he ‘foresecs’

n a ¥
wese 1 canmnot swim in tiwe cva of semantic exerciges o

oun

The consensuad neture of the relationshin or tho plaintiff ard the
defendant company ir. the instant cenc attracts o -xemination of the reasonsble
contemplation of the parties, but ths feorzsecaliility test is not without its
share of influence, in setting the beundaries of the duty.

As a consegucnes, this ccurt needs to dotaermine whether or not prewvisicn
of the defective vaobicle was a breach of duty winich. crceated the type of risk
which in the reasonabie contemplaticn of che partics would probably give rise
to the sicuation that the plaintiff would be stiackid end shet by a gunman.

The motor vihicls provided by the defondsri compeny was for the trans-
portation of the pleinuiff and the chequis. There is no evidence that it was
regarded as a part of the sccurity system of fhe <nployment, Whereas a firearm
is clearly sc, = metey vchicle in itself is net. If of course the vehicle was,
for example, armourss, it could be so regarded. The defect in the said vehicle
was noi therefor- r«ifcrrable to the cobliratinu os to the provieion of a safe
system of work. The acticen of the gunman was w.t re¢ferable to ary enticemont
caused by ths ostersible activity or patent couduct of the plaintiff transporting
valuable caryo. Hor was the gunmar's action suscustive of an 2rtempt to rob
any such preoperty contained in the vehicle. One may rot import into the cacge
circumstances that ars nct supporisd by the facts.

The court crunct siy that it is reasconable ks sssume that when a cer
stalls in the styoets of Kingston and particularly in Seaview Gardens; the

driver thercof is likely to lLe held up and shct Ly a gunman.
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It is not sufficient to argue that it is [cssible that in such cireum-

stances @ perscen may be held up and shot, one has o show that it is probabl

el

D

I

that such consequences will follow.

Using tlie tzst ir contract, if the questicv wis asked of the parti:s
what was the reasrnrbl: contomplation at the tiwe ~f the making of the contrazct
cof emvlcyment, &5 to the wuty owed by the defendant cogpany tc the plainciff
ir. the circumstanccs ns in fact occurred, this courtc cannot say that the onowir
would be that the defencant company would be lirbi:. The direct censequenceg of

a motor vehicle baing unable to start in such circumstance, are for eﬁample,
the expense of hoviny Lo acquire sltermative transp riction or the burden of
suffering the fatigu: of an unerticpated walk hews - not the prebability of
being shot.

Conversely, in rycdford v. kobinsen hentr~ls Limited [1967] 1 WLR 337
the plaintiff a 57 yeave ld radio service engiv.-r was instructed to undertake
a journey between 450 - 500 miles in January 1U63 in England in his van to change
and bring back a collesmpue’s clé van, both ¢f which were unheated. The radiator
of the cld van was “zfeetive. The weather was severs, there was snew and ic: on
the road znd the weather forscasts advised trovel in wvssentisl circumstances only.
These facts werc knowo o the defencents. The pleirntiff having reluctantly
cbeyed the instruciicne cuffercd injury from the extrore cold. It was thoye held
that the defendants xposed him te 2 reasonably forosceenble risk ~f injury ond
were therefore 1lirble,

Un the fzets £ chr instont case, this ciurt cannot say that there is o

term implied in the contract of employment attraciir: the duty of cars conianciad

for Ly the plainiiff. 1f, as the plaintiff’c zxcorn.y concedes, the event

. 2 N T bt 4] . . [ER—
of the intrusion and scticn of the junman was “tofiy oped o oo Ond

... were unusual...”, o fortieri, ome could not imply such & sald term. The

instent cose is not in the nature of the cases f Swith v. Leechirain {19005 L Q1
405 and Hughes v. Leoxd Advocate [1663] A.C. 637. In e¢ach of the latter cascs
the events were hels ¢ have been of the type that wag reascnably foresectbls,
though of & differunt cipres end in a different womner, respectively.

. nerur: of the event was of a different genus than the foresewable
The very n&t g

consequences of the motor vehicle having shut oif sucd unsble (o be re-started.




It was beyond the rioscnable centemplation of the prrtics. In
keid v. kush, suprz. ih: court declined to contrun sz dmplied term in
that particular cemtrack of employment, nermely, that zr employer has -
specific duty cf csit vr warn hie ompleoyets whe ies hedre posted over-
seas, of the risk frow injurics suffersd in & mctor v:hicle accidert
causcd by an upkncwrn third porty for whom the d-fendent was nrt
respensible and which rigk was vet covered by insur-scz in such ~wver-
segs cluntry.

The chancs: spprosxznee of a gunmen in thess clircumstances, the

perssibility that guch 2 pereon may appear, cann € be alevated to the

thresheold of probanilicy - which is the apewer & thz test cf reascmable

foresight or mere psrticularly, the reasonable contarplatiim of the

parties. This couxt declinesto held that thers is such ep implied term

cf the contract in th: instant case.

For the abowe r.sesrns therce it will be judement for the defendant

ccupany with coste o a apreed or taxed.






