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IN THE SUPRME COURT OF JUDICATURE OF JAMAICA

MISCELLANEOUS SUIT NO. M. 40 OF 1980

IN THE MATTER OF AN APPLICATION BY
JAMES ZIADIE FOR AN ORDER OF CERTIORARI
AND
IN THE MATTER OF THE JUDICATURE (CIVIL
PROCEDURE CODE) ACT
AND
IN THE MATTER OF JAMES ZIADIE AGAINST
THE JOCKEY CLUB OF JAMAICA LIMITED AND

THE JAMAICA RACING COMMISSION,

BETWEEN JAMES ZIADIE APPLICANT
AND THE JAMAICA RACING COMMISSION RESPONDENT
BEFORE THE FULL COURT: Ross, J.- (Presiding)

Campbell, J,.
Bingham, J.

e T 1 s e S G Gun P G e B S e n ek e et St o s e D B

Messrs. Maurice Tenn and Carlton Williams instructed by Enos Grant
for the Applicant,

Dr. L. Barnett for the Respondent instructed by Milholland, Ashenheim
and Stone.

Heard on: JuUne 1, 2 and 3, 1981.

JUDGMENT

CAMPBELL, J,

James Ziadie in these proceedings seeks an order of
Certiorari to have removed into the Supreme Court and to have therein
quashed, an order of the Jamaica Racing Commission which confirmed on
appeal, an order of the Stewards of the dockey Club of Jamaica Limited
warning him off the race track and all premises under the control of the
Racing Commission for two yearse This order was made consequent on
his being found guilty by the said Stewards "for corrupt practices
under the Rules 16 and 247 for trying to start a horse with racing

plates when exercise plates had been declared.™




lflﬁf

- 2 -

The applicant, from his affidavit filed in these
proceedings, is aged 28 years, He is a licensed race horse
trainer. On March 19, 1980 there was 2 race meeting at Caymanas
Park. A cerfain horse, "Starwars®, trainéd by the applicant had
been entered for the eighth race. It was, however, declared a late

non-starter by the Stewards because contrary to the declaration

‘made by the applicant that the horse would be shod for the race

in "exercise plates" it was discovered to be shod as to two feet
with "racing plates", No permission had been given for any
alteration in the declared shodding by the Stewards of the meeting
who are the competent authority to permit any such alteration.

A complaint was made by the Stewards of the meeting to the
Jockey Club of Jamaica Limited to whom the functions under the
"racing rules" had been delegated by the Jamaica Racing Commission,
The Jockey Club duly held an inquiry on the 8th ipril, 1980 arising
out of which the applicant was found guilty of corrupt practices and
"warned off" for two years.

The applicant appealed this decision of the Jockey Club
to the Jamaica Racing Commission which is the statutory body
established by the Jamaica Racing Commission fict to control horse-
racing in Jamaica and which is the competent authority to entertain
appeals from decisions of the said Jockey Club given in exercise of
powers delegated to them by the Commission under section 26 of the
Acte

In entertaining appeals the Commission is given the under-
mentioned express statutory powers, namely to -

(a) dismiss the appeal and confirm the
decision; or

(b) allow the appeal and set aside the
decision; or

(¢) set aside the decision and substitute
therefor such other decision as the
Commission may think proper;
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(d) allow the appeal and direct that
the proceedings in respect of which
the decision (the subject of the
appeal) was made be reconducted
either by the person who made that
decision oxr such other person as the
Commission may decide,

I have set out fully the powers of the appellate tribunal,
namely the Commission, for ease of reference when I come to deal
with Dr. Barnett's submission on the efficacy of the appeal process
to cure defects, if any, in the original hearing, which could give
rise to a claim that the rule of natural justice enshrined in the
principle audi alteram partem had been breached,

Returning to the chronology of events, the applicant for
the purposes of his appeal filed through his Attorney-at~Law both
original and supplementary grounds of appeal which paraphrased,
hopefully without injustice to the verbatim grounds of appeal, are,
in so far as is here relevant, as hereunder, namely:

(a) the applicant was not given proper
or distinct charges upon which he
could prepare and put forward his
defence;
(b) the hearing was prejudicial and
unfair in that it developed into
an inquisitorial exercise.
The other grounds of appeal were to the effect that the evidence
lacked sufficiency and/or weight to justify the findings and con-
clusions of the Jockey Club.

At the hearing of the appeal Mr. Ian Ramsay who appeared
for the applicant argued in extenso the above grounds of appeal., He
tendered the notice summoning the applicant to the meeting by the
Jockey Club which was stated to be for the hereunder purpose,
namely:

W for the purpose of an enquiry by the
Stewards into the following matter -
'Re Starwars' which was declared a
late non-starter for the 8th race on
the 19th March, 1980",

The notice concluded with an intimation to the applicant that he

could bring all persons whe could give evidence relating to the

akr,c%»b
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incident.

Mr. Ramsey delved copiously into the record of evidence
which was taken in the proceedings before the Jockey Club in
exemplification of the many points in his submission. He tendered
documentary evidence in lieu of a witness whom he was given liberty
to call,

In regard to the sentence imposed by the Jockey Club he
took full advantage of the opportunity afforded him of seeking to
persuade the Commission that the sentence was exceptionally harsh
especially as the applicant was not informed before, or at the
hearing, that the charge he was there to answer was one which was
in breach of rules 16 and 247,

In the end the appeal was dismissed and the decision of
the Jockey Club was confirmed.

It is against this background that the applicant comes
before this Court for the finding and sentence of the Jockey Club
to be quashed,

The grounds on which the order of this Court is sought are
lengthy and argumentative, but it is possible to extract therefrom
the gravamen of the complaint against the Jockey Club which were -

(a) That the proceedings of the Jockey Club
were vitiated and the finding and
sentence given therein rendered void
becaluse there was a breach of the rules
of natural justice for that:

(i) The applicent knew of the charge
only "eo-instanti" with his con=-
viction since the notice summoning
him to the meeting bore no ressm-
blance to, and could not on a fair
reading thereof, be taken as the
preferment of a charge.

(ii) Secondly, the proceeding was
irresular and a farce because no
evidence was called to establish

the primary facts against him,
Only a report was read,
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(iii) Thirdly, the applicant was given no
real opportunity to reflect on the
report before he wes called upon to
give his testimony.

(iv) TFourthly, he was given no real oppor-
tunity, fairly to present his case
because the inquisitorial procedure
adopted by the Jockey Club was dis-~
abling rather than conducive to a fair
presentation by him.

(b) The Jockey Club had no jurisdiction to find
the applicant guilty of corrupt practices in
the absence of a specific charge and fair
and adequate notice thereof,

The essence of the first complaint is that there should have
been a formulated charge which specified the racing rule which was
breached with particulars of the .ict or Acts constituting the breach.
This requirement it is contended, is one facet of the audi alteram
partem principle. By breaching this principle the applicant, it is
contended, was a misled soul at the inquiry. While believing he was
there to help in the inquiry he was being perniciously prosecuted,

Learned Attorney for the applicant cited as authority in

support of the need for & formulated charge the case of Arthur Sharpe v.

The Jamaica Racing Commission (1974) 12 J.L.R. page 1319. This case is

no authority for the imperative of a formulated charge. The fact that
in that case there was a formulated charge of "improper and threatening
behaviour towards the Operation Steward D while he was performing his
duties as an authorised person appointed by the Commission" does not say
cr imply that had there been a less precise formulation the decision of
the Commissioh would have been struck down notwithstanding that any
alternative notice sent to Mr, Sharpewas otherwise sufficient to apprise
him of what was to be enquired into,

Both learned Attorneys cited passages from DeSmith's Judicial

Review of .idministrative Action (3rd Edition) pages 171 - 176, under the

rubric "Content of the audi alteram partem rule’, One .ittorney referred
to this to substantiate the need for prior notice of formulated charges;
the other Attorney referred to it to show that there is no such rigid and

inflexible rule, It would appear that both learned .ttorneys can find

e
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support in the authoritative exposition of the learned author, because
‘while he postulated that "prima facie, failure even to attempt to give
prior notice to & person against whom prejudicial allegations are to
be made, or whose interests will suffer detriment by what is proposed,
will vitiate the subseguent proceedings®, he cited cxceptions derived
from statute, and also exceptions founded on case law. One such
exception founded on case lzw is formulated thus, “where the person
claiming to be aggrieved must be assumed to have known or did in fact
know what was being alleged or what was likely to happen to him“*., In
the latter circumstances the requirement of a notice does not arise,
This latter exception appears to have been secreted from

cases, among which is Russell v, Duke of NorfolkJ/T9Q27 1 All E.R.109 at

pp. 117 - 118,

Dr., Barnett in submitting that there has been no breach of
the rules of natural justice in relation to the form of the notice
and the procedure at the inquiry relied on Section 25 of the Jamaica
Racing Commission Act which conferred on the Commission complete
discretion in the procedure it adopted. The section provides as follows:

" 25(1) The person or persons holding the
investigation (hereinafter in this
section referred to as "the
tribunal") shall do so in such
manner and under such conditions as
the tribunal may think most effectual
for ascertaining the facts of the
matter under investigation.”

Further, Dr. Barnett cited the Racing Rules which provide a
code for the conduct of racess These Rules are made under statutory
authority, namely under Section 22 of the Act. Provision is made in
these Rules for the procedure to be adopted for dealing with breaches,
namely sumnary proceedings and penalty in relation to lesser breaches,
without prior notice, and a report by the Stewards of race meetings to
the Jockey Club for investigation by the latter in the case of the
more serious bredches attracting more condign punishmenf.

The applicant being a horse trainer holding a licence from

the Commission must be assumed to know the Racinpg Rules and the
i

A2
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procedure prescribed therein for investigating wlleged breaches and in

particular that the report of the Stewzrds of a race meeting of a breach,

serious offence. He was the trainer of the horse "Starwars'; he knew
that it had been declared, not on his apvlication, a late non-starter:
he knew the reason why the horse had been declared a late non~-starter,
namely that he as a trainer had declared the horse to run in‘exercise
plates™ but that it had been presented for racing in Yracing plotesth,
e knew that the racing public at least was interested in knowing the
type of plates the horse would be running in, and that if the notice
reguired to be affixed in a conspicious location, easily visible to the
public, étated that the horse was running in "exercise plates™ when in
fact it had on "racing plates”'the public would be deceived and that the
public could well lose confidence in horse racing.

He received a summons which specified the subject matter to be
enquired into by the Jockey Club, It cannot be said that he could in any
way be misled as to why he was being summoned, The only issue remaining,
having regard to these background facts, was whether in breaching the
Rules he was acting bona fide but negligently, or it was a deliberate and
intentional act to deceive the public and/or derive some unjustified
benefit for himself. He clearly, in my view, came within the case-law
exception were there was no need for prior notice of any detailed or
precisely formulated chargec.

The record of proceedings before the Jockey Club speaks
eloguently to the fact that the applicant knew precisely what he was
there for, namely that the matter being investigated related to his
conduct in attempting to mislead the public. In concluding his testimony,

and without any suggestions whatever from the Jockey Club, he said, and I
quote:

" T don't want you to think that I was trying
to mislead the public or anybody®,

In regard to the procedure adopted at the hearing, the reports
were read. Mr. McKenzie who had put in the report to the Jockey Club was
called upon to verify if the report read was a true report of what he had
submitted. His answer was in the aflffirmative., By his answer he adopted

the report which amounted to the same thing as if he had bheen called on



43

-8 -

to report the events of the day in question. The applicant was then
called upon to answer to the specific issue or charge which in the words
of the Chairman was, "Why your horse was wearing racing plates when it
was declared to race in exercise plates,®

The applicant did not ask for any time to reflect and/or to
gather together the points in his explanation, and from his dissertation,

it appears no time was needed. There was no apparent difficulty in makin

[sie]

his presentation. What the records and the notice show is that he had
sufficient time, between the date of the notice and the hearing, to
marshal such supporting evidence as he desired, namely a letter from one
Dr., Bradford. This latter documentary evidence effectively silences any
complaint that he did not know what charge he had to answer, and/or was
not afforded a reasonable time within which to prepared and deliver his

defence.

Finally, on this aspect of the matter I do not see anything
fundamentally wrong in the Jockey Club asking the applicant questions
directed to the better elucidation of the explanation given. In these
domestic proceedings it would be wrong to expect the procedure to be
equated to a trial in the Supreme Court where silence of the judge is
regarded as a desirable attribute. Even here it is not always discernible.

The questions asked by the panel members were in my view
designed to clear up manifest inconsistencies and contradictions iﬁ the
explanation given, and in no way resulted in anyprejudice to the
applicant.

I find that there has been no breach of the Rules of natural
justice based on the alleged insufficiency of the notice to disclose to
the applicant that it was a charge he had to meet, no» has there been

any breach of the said Rules on any of the subsidiary grounds argued
therewith. BEqually, having regard to the nature of the appellate
proceedings and what actually took place therey any defect as to the
insufficiency of the notice, if there was such, would in my view have
been cured. The opportunity afforded the applicant there to agitate
fully his views i1s not and cannot be a matter for complaint.

In regard to the other main ground of complaint it is to the
effect that the Jockey Club had no jurisdiction to find the applicant

guilty of corrupt practices in the absence of a specific charge therefor.,

v M
é%wﬁz
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On this ground learned Attorney for the applicant in substance is saying
that, even if contrary to his first main submigsion, the notice was
sufficient to apyrise the applicant of the charge, that could only be
for a breach of Rule 113. It would not be a notification of a charge

of corrupt practices which attract so severe a penalty. There has tlius
been & breach of the Rules of natural justice in proceeding against him
without any such charge whitsoever. The Jockey Club has no jurisdiction
to do s0.

Learned Attorney cites Annamunthodo v,. Oilfield Workers! Trade

Union 179617 3 All B.R. 624 in support of his submission, also Ridge v.
Baldwin 479627 2 W.L.R., 939, 1In my view neither of these cases are

apposite or relevant to the facts in this case. In the Annamunthodo

case the domesfic tribunal had formulated specific charges which led
only to a fine, It was held that it could not, without notice, resort
to other charges which lead to far more severe penalties. In Ridge vy,
Baldwin there was neither a charpge formulated before or at the meeting
of the Watch Committee, nor an opportunity given to Mr. Ridse to be
heard before the communication of conclusions adverse to him.

In this case there is no question of a lesser charpge for
brezching Rules 113 and 198 per se. Once the matter ié reported for
investigation by the Jockey Club they are conéidered serious offences,
The breach of the Rule regarding "declaration for entry' of a horse,
once found to be deliberate and intentional leads, without proof of
anything more, inexorably to the conclusion that it was done to
deceive the public.

Rule 198 of the Racing Rules confers the power on the
Stewords to fine a trainer who seeks an alteration in his entry
declaration, whether the alteration is granted or refused. So
important is this matter of entry declaration, that any change
permitted by the Stewards nmust be reported to the Commission. The
same rule similarly confers power on the Stewards to fine or other-

wise deal with a trainer who having declared a horse as a runner in

W
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a race is responsible for the horse not starting. This power of fining
rust be considered in the context of Rule 7(d)(i)B where it is provided
that if the 3tewards on reasonable suspicion, are of the opinion that
there has been & breach of the Racing Rules, fit for investigation by
the Commission, or there is a proved breach, for which a punishment by
way of fine in excess of their powers, or a punishment different from
that which they are empowered to inflict is warranted, as for example,
"garning off" of a2 traziner, they shall hiéve power in their discretion
to report the matter for investigation by the Commnission.

Once such a report is made and a person is summoned for investi-
gation by the Jockey Club into his conduct, he must undoubtedly be
aware that any decision arrived at adverse to him can result in his
being dealt with as a person; who in committing the offence, comes
within Rule 16 and the appropriate sube-peragraph of Rule 247. 1In the
applicant's case once he was summoned before the Jockey Club to explain
why "Starwars" was presented for racing in Yracing plates"rinstead of
"exercise plates" as declared, he must have known that the breach was
not being tuoken as a mere inadvertent breach for which he could have been
dealt with and fined by the Stewards, but as a serious one designed to
deceive the public, and therefore corrupt, for which he could be warned
offs There was no need to append the odious epithet "corrupt conduct in
the matter of Starwars', either in the notice or in the formulation of the
charge by the Chairman at the hearing in order that the applicant would
know the gravity of the offence (which by reference to the record he knew)
or the serious consequences which could ensue on a finding of guilt.

Finally Dr. Barnett submits that since the Commission is made the
respondent and not whe Jockey Club, the court in exercising its dis-
cretionary power ought to consider what transpired not only at the
proceedings before the Jockey Club but 2lso 2t the Commission where the
whole matter was reviewed. It is only when the matter is viewed from the
perspective of two inter~related proceedings that the court should consider
whether taking all things into consideration the applicant had or had not

a fair opportunity of being heard consistent with the audi alteram partem

rule.,

‘ * oy
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He cited Hillaji v. City Council of Singaporezﬁ§6§7 1T W.,L.R.

1278, also Glynne v. Kecle University 179717 1 W.LeR, 487 and Calvin v.

Carr /19797 2 AJL.R. 444 in support of the principle that a court can
and ought properly to consider the entirety of the proceedings,
original and appellate, before saying that a rule of natural justice,
the breach of which has been complained about, has remained incurably
breached at the end of all such proceedings.

I accept Dr., Barnett's submission and invitation in this

respect. Calvin v. Carr above, which considecred all the relevant cases

for and against the existence of such a principle, found that such a
principle exists in relation to some cases, While warning that there
is no clear and absolute rule which can be laid down on the question
whether defects in natural justice appearing in an original hearing
can be cured through appellate proceedings due to the diverse situations
in which the question can arise, the court did nevertheless find that
in relation to appellate tribunals hearing appeals from investigation
into breaches of Racing Rules, which have wide powers of reviewing the
factsy with power to remit for further investigztion, the arguments
in support of such a "eurative effect principle" may well be founded.

In this case the appellate powers of the Commission appeunr
extensive, including power to remit, The powers in my view are
designed to ensure that in the appeal proceedings an applicant is
given full hearing with oppnortunity to bring further cvidence and have
it heard. Any breach of the rules of natural justice, if such had
existed in the original proceedings, would in my view have been cured
in the appellate proceedings,

In concluding my view on this aspect of the matter I will

adopt with approval the words of Lord Wilberforce in Calvin v. Carr at

pages 451 ~ L52:

" Those concerned know that they are cntitled
to a full heonring with opportunities to bring
evidence and have 1t heard. But they know
also that this appeal hearing is governed by
the Rules of Racing, znd that it remains an
essentially domestic procecding, in which
experience and opinions as to whot is in the

RV
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" interest of racing as a whole play a large

part, and in which the standards are those
which have come to be accepted over the
history of this sporting activity., 4ll
those who partake in it have accepted the
Rules ¢f Racing, and the srtand-rdg which 1lie
behind them; they must also have accepted to
be bound by the decisions oi the bodies set
up under those rules so long =s, when the
process of recching these decisions has been
terminated, they can be sald, by an objective
observer, to have had fair treatment and
consideration of their cocsme on its merits.t

In my view the applicant in this cese had a full hearing

both at the Jockey Club and before the Commission in relation to a

matter of which he wis fully awzre, and a decision was reached

<:: against him albeit a hard one. There is no basis for his complaint,

The application for order of Certiorari in my view ought to be

dismissed,

BINGHAM, J:

Having heard my brother Campbell J, deliver the judgment

e just rezd I agree with the reasoning and the conclusions he has

arrived 2t and there is nothing that

(;.; I agree with the judguent
nothing that I can usefully add.
The order of the Court is

with costse.

e
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I could usefully add.

’

of my brother Campbell and I have

that the anplication is dismissed



