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IN THE SUPHEME COURT OF JUDICATURE OF JAMAICA
COMMERCIAL DIVISION

CLAIM NO. 2016CD00028

BETWEEN = =~ NATIONAL COMMERCIAL BANK STAFF CLAIMANT
ASSOCIATION
(bringing the claim in a representative capacity
on behalf of all the members of the Association)

AND NATIONAL COMMERCIAL BANK JAMAICA DEFENDANT
LIMITED

IN OPEN COURT

Pl
TR

Crafton Miller and Patr|0|a Roberts Brown instructed by Crafton Miller & Co for the
claimant. .. .. ¢

Walter Scott QC and Anna Gracie instructed by Rattray Patterson Rattray for the
defendant '

July 4, 5, 6, 7, September 12, 14, November 21, 22, 23, 2016, May 30 and
July 20, 2017

CONTRACT - V\II‘HETH.EII:\; CIRCULAR PART OF CONTRACT OF EMPLOYMENT —

PROPER INTERPRETATION OF CLAUSE IN CIRCULAR ~ PRINCIPLES
APPLICABLE TO INTERPRETATION OF CLAUSE — WHETHER GOOD FAITH PART
OF JAMAICAN CONTRACT LAW — WHETHER TERM QF GOOD FAITH SHOULD
BE IMPLIED ~ WHAT IS-THE CONTENT OF IMPLIED TERM OF GOOD FAITH
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The claim A
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National Commercial Bank Staff Association (‘the Association’)ﬂs" a. regietered
trade union. Its members are employees of National Commeraal Bank ('NCB’ or
‘the bank’) and other companies wholly or partially owned by NCB Thns caseis a
about profit sharing scheme (‘PSS’) that was agreed in pnncrpte from 1977 but
was properly finaiised in December 1980. It is commonl grqund thetthe PSS
indicated that 6% of the consolidated profits before tax would _be;dj,s,t,r._ibuted to
eligible employees once the profit exceeded 25% of sh‘erehellders‘-_ funds.
Apparently, the scheme proceeded without undue difficulty 'untilv 2001 and 2002
when the bank decided thet it would not include a sum of JAD$63,'1'21,000.00 in
the formula for the purpose of calculating whether theé' PSS was activated. The
reason advanced by the bank for not including this sum for the year 2002 was
that there was a change in accounting standards that requwed the bank to take
out sum attributable to minority interests. The Assomat:on says the ttgure should
be included. The practical effect is this: if the ﬂgure |e mcluded the PSS is
activated because the consolidated pre tax profit would be 25 14% and if
excluded the pre-tax figure is 24.4%. The Association says that the PSS became
part of the salary package of its members. The bank says not so. It was payable
at the sole discretion of the bank. To resolve this que_stion'_rncire information is

needed.
The Association launched this claim seeking the following remedies:

(i) adeclaration that the profit sharing scheme (Aherein referred to as ‘PSS’)
and the terms, conditions and rules governing the PSS as set out in
Staff Circular No 33/1980/P dated December 17, 1'98'0,' with subsequent
amendments thereto is the approved and governing docurnent by both
the claimant and the defendants to determine the for‘r:n'ul'a_ and threshold

figure to trigger the profit-sharing mechanism.



(||) A declaratlon that the terms, conditions and rules governing the PSS
.and partlcularly item (2) of the Staff Circular No 33/1980/P dated
December 17, 1980 cannot be unilaterally amended by the defendant.

et
' T

| r("l) -A declaratlon that the defendant cannot umlaterally deduct minority
;{:nterests profit from profit before tax in order to establish whether a
e :'-;-proflt sharlng payment has been trlggered |n accordance with the rules

; Iald down in Staff Circular No 33/1980/P.

‘ ‘(iv) A declaration that the defendant's auditors PriceWaterhouseCoopers
erred in deducting the minority interest profits from profits before tax
contrary to Staff Circular No 33/1980/P.

R : TS i
| (v)' A declaratlon that the applicant and the defendant have a contract with
'regard to profit sharing which forms part of the contract of employment
o ;ofrmembers of the applicant’s association.

co (\n) Ar declaratlon that the bank’s auditors PrlceWaterhouseCoopers are to
rnterpret the profit sharing formula as set ot in Circular No 33/1980/P.
o dated December 17, 1980 and not as it deems fit and ought to have

calculated the profit sharing for the financial year ended September 30,
2002 ih ‘accordance with the stipulated formula used for the prewous

srxteen (16) years by them.
1 ,\ | ,'..

('\'lii'!i) A declaratlon that the financial year ended September 30, 2002, the
‘ -audltors “should not have and indeed erred in making a special

_crrculatlon cf Group Profit before tax for the purpose of dealing with the
. ablrshed and agreed upon since 1980

' -"(i\_i'iir) A declaratlon that for the financial year ended September 30, 2002, the

e 'ﬁ' _ threshdld for profit sharing has been trlggered and the members of the

o cla|mant assocratlon are entitled to share ln the profits to be calculated
... onifie basis of Staff Circular No 33/1 980/P.




The circular
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(ix) An order for costs to the claimant to be agreed-ortaxed.: - -

b

(x) Interest on the judgment sum at the commercial-rate of at:the date of
jUdgment- B ‘. v ':‘lw (-. ; . ‘,"'"'"" o .[. - .

The dispute between the bank and the Association centre on Staff_ (
33/1980/P dated December 17, 1980 (‘Circular 33)"
manager. The circular represented the first fully documented formula for the

5|gned by the general

calculation of amounts payable under the PSS. Before thls the PSS was agreed
in principle and a payment was even made in January 1980 as a good faith’
gesture by the bank that it was serious about |mplement|ng the PSS that was
agreed in principle from as far back as 1977. The two relevant clauses in the

circular are clauses 2 and 6. It reads in the relevant parts

We are pleased to advise that a Profit Sharmg Scheme wr]l be=.
brought into effect for the year ended 30" September _1980 subject
to the foﬂow.-ng rules:- : )

1. Beneficiaries

All pensionable staff in full time employment .in th'e 'Bank art ;30”'
September each year who have completed a m:mmum of one
year's continuous service. R

2. Amount

fLot i
i

The maximum annual amount to be distributed shall be 6% of
the consolidated profits before tax, as agreed by the: Aud:tors'
(sic) before making allowance for the payments under the
Scheme (sic) provided such profit is in excéss’ ‘of 25% of the
“shareholders funds”, i.e. issued share capttalf resérves
(excluding cap;tal reserves” and retained earnmgs,--"’as shown‘f‘
in the audited accounts of the immediately precedmg fmancral
year.




jL)
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' 3."':T'his “amount shall be paid as soon as practicable after 30"

s '*Septerﬁber each year after consultation with the bank’s auditors

- who- will make allowance for such payments in the relevant
years accounts

S { o 3 ”_,;

. 6B The Scheme shall not form part of any contract of

SR employment between the bank and any of its employees,

' “andshall not confer on any employee any legal or equitable

rrght ‘whatsoever against the bank directly or indirectly nor

. give.-rise to any cause of action in law against the bank.
(emphasrs added)

;.'. f’i. -
The bank-says: that on a proper interpretation of clause 2 minority interests are to
be deducted“ and when that is done as was done in 2002 the threshold

' requrrement for tnggenng payment under the PSS has not been met. The

Assoclatron _|_s_...say|_n_g that the bank is seeking to change the meaning of the

: doculr‘h'e,n’t-:‘arjd'_ is-'now seeking to give it a meaning that it never had.

Regardlng clause 6 the bank says that the PSS was never part of the contract of

employment whereas the Association says that clause 6 was removed from 1993
Fw ; 14 'f J

or before

i i RIS

The origin of the Proflt Sharlng Scheme - 1977 to 1980

[6] -

J

The. ewdence ‘on the history of the PSS comes from various sources. Mr Paul

- Stewart; ,;.E’..r_eeldent- of the Association, Mr Euton Cummings, Assistant General

Mamage;r;-aforia‘thei bank and Mrs Jean Ducasse, then Secretary of the Association
aI‘I_.sworef-:affidav_itsri:h this matter and part of their evidence was the history of the
PSS Mrs Ducasse did not testify and her affldawt was not admitted into
evndence However the court has to refer to it because Mr Cummings’ affidavit
was crafted to respond to her's as was the affldawt of Mr Saddler, another

w1tness for th‘ bf"' k. Mr Cummings accepted that some parts of her affidavit




[7]

(8]

[9]

v
Tk

were true and to that extent it is quite legitimate to refé'r’?to'tho'éé parts accepted
by Mr Cummings. Each of these affidavits has documentshexhlbned to them and
0 the_ exh|b|ts to Mrs

"v.,a .ii‘

the court will refer to them Mr Stewart in particular re"'
Ducasse’s affidavits and s0 the court will refer to those‘ xh

As the trial contlnued |t soon became evident that Mr Euton Cummlngs ‘A55|stant

General Manager for*the bank, did not have full and’ complete nowledge about

the history of the matter He joined the bank in 2004 andhwas rélymg ‘on the
bank’s records for hIS knowledge. The bank’s records®; are mcomplete “Mr*Euton
Cummings stated in his affidavit that the staff was lnformed-, of the” dedision to
implement the PSS in 1977. He also said that ther‘ef"wer.'e‘?”a'_f'hU'rhber“ of board

meeting, beginning in 1979, on the question of implementatlon of the PSS.

Mr Stewart swore in his affidavit that discussions were taklng place about this
PSS even before 1977 Mr Stewart is in a position to know thls “To'say-that he
was a veteran at the: bank would do him a dlsserwce On’é :

o‘uldlproperly say he
an 1n ‘1968 and
#H attehded feetings

has been a chief corner stone. He went there as a° ‘yéin

became an activist for worker's rights and compensatr ‘

and when the Associ'ation began took an active part m § ‘e eventually rose to

become president of the Association. His personal knowledge of théttwists and
turns of this issue far exceeds any witness from the bank By the time Mr
Cummings joined the bank in 2004, Mr Stewart had completed over two decades
there. '

o
IR

Mr Cummings also stated that at a board meeting of October 16 1979 the bank

decided that it would ‘immediately undertake a study of [PSSS] prior to
\ IE

meaningful negotlatlons with the Staff Association wrth"'"' e o.recommending

such a scheme as would be considered to be in the best rnterest of the bank in

yr e '-“-'*‘a:. s

the long term.’ This statement from Mr Cummings g|ve the'z d ng |mpre55|on

that it was the magnanlmous spirit of generosity of the : _nk that spawned the

PSS. This is not so. It was a matter of discussion and negotlatlon between the

employees and the bank.
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Mr Cummlngs has stated that ‘paragraph 6 of the Ducasse affidavit is accurate’
(para 12) ThIS means that he accepted it as a true statement which means that rt
is quite leg|t|mate to take account of that part of it he said is true. Mrs Ducasse
states at paragraph 6.

R When Barciays Bank gave up ownership of the bank in 1980, lo the
. 'present defendant the latter agreed fto retarn the profit sharing
. scheme .as _set out in Staff Circular No 33/1980/P, dated 17"
December 1980 from the defendant to the claimant's members and

I exhibit hereto a copy of the said circular as ‘JD-1",

Exhibit JD-1-is an-agreed document and is the circular referred to earlier.
Mr Curnirnj‘ng_si swaore in his affidavit at paragraph 12 the following:

o fhatba'ragraph 6 of the Ducasse affidavit is true. It does not appear
- that any-profit sharing scheme was in existence prior to 1980. By a

.+...+ Head of-Agreement dated 1% August 1980 (effective until 30" June

. '1982),  the . bank and the National Commercial Bank Staff
) :Assocratron (hereafter referred to as the Staff Association)

- expressly agreed that “further discussions to be held” in relation to
- bonus ang. profrtsharmg

At this pomt the court must refer to the evidence of Mr Paul Stewart. Mr Paul
Stewart who testn‘led for the Association disputes the bank’s version of events on
some p0|nts e

Mr Stewart's position is that the matter of the PSS hid been raised with the bank
by the Assocratron from as early as 1977. He stated that when the matter was
raised the: bank was known as Barclays Bank DCO. He says that the Association
was prevrously kitown as the Barclays Bank Staff Association. He says that
name of‘the bank changed to National Commercial Bank Jamaica Limited when

F.
.3

the. government acqwred it on August 12, 1977.

o -.t: .
g e

Mr Stewart states that there were discussions between the bank and the

Assomahon even - before 1977 and it was those discussions that led to the

‘II
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recommendation of the PSS at a board meeting of the' bank ol ‘October 15,
1979, 3 0 R Lo i
MY, e R

Mr Stewart stated that the bank and the Association had reached ‘an agreement
to introduce a PSS. Thrs agreement came out about because the Aasocratron by
letter dated April 21 1977 had made the issue of the PSS part of lts clarm for
improved benefits for its members. In other words, thrs drscussmn began before
the government took- over the bank and this explains why Mrs Ducasse said in
her affidavit at paragraph 6 that the present defendant agreed fo fetain the PSS.
Mr Stewart adds in the letter that in January 1980 a spemal payment of
$500,000.00 was made to staff because of the good results ifor the year ended
September 30, 1979. It was understood that formal arrangements weré to be put
in place for the PSS to be a tax free benefit. Mr Stewart says.that the bank later
on said that the advice it received from its auditors was‘?th.at:th‘e“_s‘ctt'ern'e' would be
taxable. According t Mr Stewart, the PSS was approvedby the board of
directors at a meetin'g of December 16, 1980 and out of that meetlng ‘came the
December 17, 1980 circular which has been set out above wrth the relevant
clauses in bold. In light of Mr Stewart's level of personal knowledge and his
activity in the Association the court accepts his evrdence that d:scussrons on the
PSS began even before 1977.

[ X IR S I .
R TR S AL

Mr Cummings did say in answer to questions from the court that his records did
not have the meeting at the Ministry of Labour, the circular sent out by the
Association above the signature of a Mrs Sheriff and even the bank’s document
indicating that it agreed in principle with the PSS. These documents will be
detailed later on. After he was shown the document Mr Cummrngs accepted that
accept the relrabllrty of the minutes from the concrllatory meetrng held at the
Ministry of Labour. |

PR T TR

Mr Stewart's knowledge is not a bald assertion. Confirmation ‘of Mr Stewart's

account comes from minute of a meeting between Barclays Bank of Jamaica and
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the Barclays Bank of Jamaica Limited Staff Association at the Ministry of Labour
held on Ju[y 12 1977 As noted earlier, these were the previous names of the
bank and Assomatron ’

The mlnutes are headed ‘Notes of a Conference between representatives of

, Barctays Bank ochamarca Limited and the Barotays Bank of Jamaica Staff

'Assocratron hetd *‘at the Ministry of Labour, 1 10 East Streel, Kingston, on

Tuesday, 12”1,
paragraph of that mlnute reads:

J uty 1977 commencing at approxrmately 2:30 pm’ The very first

- The;Chairman, ..., Stated that the meeting had been convened at
.the request of the slaff association of Barclays Bank Jamaica ,
T Limitedjtfor the pumpose of continuing negotiations on claims that ’
.., ere. seived. on the management by the Association. Continuing,
he stated that the Association had advised the Ministry that several
meet.-ngs Were held with Management, that the offers made by
Management were unacceptable.

. ‘e
: . Y s
PRS- R T wha ol l.. - i

Iega[ counsel for' the bank, was invited by the chalrman to lead off the

dtscussmns Mr George outlined the position of both parties on various issues.
Mr: George spoke to 22 items. On the issue of the ‘PSS which was item 8. The
relevant partrof the hotes reads:

Immedrate rnstrtutron of the promised Profit Sharrno Scheme.
55
Agreed in: prrncrple The matter was be.-ng referred to a firm of
o raooourntants and lawyers; Myers and McDonaId

.h‘, ;.-u

The Most Honourable Mr Hugh Lawson Shearer ON OJ, PC and former prime
mlnlstet led the team from the Association and he |s ‘recorded as saying that Mr
Georges "outlme« of 'the facts was accurate, that |s to say, where there was’
agreement there was in fact agreement and what was agreed in principle was in

faict agreed |n pr|n0|ple
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At this point this court makes the affirmative finding that Barclays Bank and the
Association did agree that PSS would be instituted.. by the . bank The further
conclusion is that the PSS would become part of the employees contraot of

employment subject to the details being worked out. V;At’ hIS fim _.,there was no
fixed formula and it appeared that each payout wou!d have to benegottated until

the formula was put i |n place.

Mr Cummings stated ‘,at paragraph 25:

There is no explanation on file for the seeming. &néhg’é’ in the
position taken by the bank in 1991 to add the reference to the profff
share amount in the head of agreement. .. '

This is not a change in position as Mr Cummings’ thought [t was. really the
continuing evolution of the PSS issue that began even before 1977 and whrch in
1977 the bank and the Association agreed that a PSS would be |mplemented If
proof were needed that the bank’s records that were, avallable o;Mr Cummlngs

are incomplete, this i IS the proof.

This part of the hlstory was repeated by Mr Stewart some twenty three years
later when he wrote a letter dated November 27, 2000 to the Board of Drrectors
in which he set out the history the PSS. The crucial paragraph reads

In the initial round of negotiations between the Staff Assocfation
and the Bank, agreement was reached that the bank would
introduce a Profit Sharing Scheme (pursuant to Claim No 8 of the
Association’s letter of claim dated 1977 April 21 ) In 1980 Januafya
special payment of $500,000.00 was made to-the. staff based on
the “good results” for the year ended 1979 September 30 The bank
subsequently informed the Association that based on the adwce it
had received from its auditors benefits under the scheme would be
taxable. W

The bank has not sald that this history is not true and even'lf rt dld the minutes
cited above would be difficult to overcome. The mlnutes say that |t was agreed in
principle that PSS woutd be implemented and the matter woutd be referred toa
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firm of eqcountants-and lawyers. It is against that background that the 1980
special peyr'n‘ent'was made. Then bank’s witnesses do not provide any of this
context which the documentation in the case clearly establishes.

It is little wehder'that by October 19, 1979, the Association’s then secretary a Mrs

Shella A Sheriff wrote gleefully:

. Profrt Sharrng

We have successfuﬂy negotiated a payout of profits for year
1978/79 for all pensionable staff on record at 30" September 1979,
equivalent to approximately 6% of salary. In order to ease the tax
burden of each member we have agreed fo accept payment in

O )

e 1-=Th‘is"a;greement was reached after long and tedious deliberations
. - «with the bank during which some consideration had to be given to
carry forward deficit of $4.2 million on the profit and loss account.

.. .. Consequently, we agreed fo treat profit sharing for 1978/79 in a
., Special manner.

¢

We conﬁm_re profit sharing negotiations for future years and our
‘ g‘o‘aif ié~-to -have the bank agree payment in a tax free manner.

No wntness from the bank has said that what Mrs Sheriff wrote was in accurate.
Th|s was belng wrltten before the January 1980 payment. This was more than a
year before Ctrcular 33. This is not a letter written in some dark corner. It was
sent to-all. branches. In other words, the Association spared no effort in
broadcastlng :ts success. Mrs Sheriff is stating the context and basis of the
.January 1980 payout

Not on,ly- thet—,r.but,l\./l_rs Sheriff was able to give details of the agreement. A quick
look at Mrs She'riff.”s"later tells the tale. She said the payment was 6% of salary. It
was fgr-,t_he...year;,,.:l.978/79. It was to be paid in January pay day. Hence Mr
SteWar‘tfs'-‘Tl'e'ftte'r"ef-November 27 stating that special payment was made in
January.1980. Mrs:Sheriff added that negotiations for future years regarding PSS
were to conﬁm’.ﬁle’ehc_i the Association’s goal was to have the bank agree payment
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in a tax free manner. There is no contemporaneous document from the bank

contradicting or casting doubt on the general reliability and accuracy of the

CE | t

Association’s stance on the PSS. et e
- T l :v.i,:" -l_'- ‘af et

This position stated by Mrs Sheriff is consistent with the. an; agreement for PSS
which would be negotiated year by year in terms of améunt but what was not the

||||||

subject of negotiation was whether there was in existence- a PSS ‘agreed
between the Association and the bank. L, T

)

The Association's documents do not stand alone. There are mmutes ot a board
meeting of the bank dated 23" September 1980. It reads | in relevant part:

PROFIT SHARING SCHEME

As you are aware, we agreed in principle in 1977, to the-création cf
a profit sharing scheme. Although a form of payment was made
earlier this year based on our very good results for the year ending
30 September 1979 we had not put together a formal scheme as
efforts were being made to find a channel to prowde a th—free
benefit. el e

Al aner e

Thus the bank’s boeird meeting confirms that an agreernent‘-was reached in
principle on the PSS but the formal rules were not viorked out.-The payment in
January 1980 was e'onsistent with and reflected thﬁt"'.u’haefstartdfng that the
employees would be paid PSS. This was a negotiated position and not one
arising from pure unsolicited and unprompted benevolence of the bank.

In the same minutes of 23™ September 1980 rules were suggested The most

important ones for present purposes are no 2 and no 6; T

The maxrmum annual amount shall be 4% of the consolrdated

profits before tax as—shewn—m—thepub#sheeteeeeuets for each year;

provided such net profit is in excess of 25% of :ssued share caprtal
plus reserve

The Scheme shall not form part of any contract ‘of"employment
between the bank and any of its employees, and shall not confer on
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“any. employee any legal or equitable right whatsoever against the
. bank directly or indirectly nor give rise to any cause of action in law
aga:nst the bank (Emphasis added)

There |s a strrke through on the exhibited document in ink. Written in ink as
replacrng the: stnke though are the following words as agreed by the auditor
ibefore makmg ailow (sic) for the scheme payment.

Itk is vrtal t:o,hote_ hthat this was a board minute and not an agreement with the
Aes_ociation,-The §_tatement in these minutes says ‘we agreed in principle in 1977
to the creatioh of ‘a profits sharing scheme.’ This is consistent with the stated
outcomie of the Teconciliation meeting held at the Ministry of Labour on July 12,
1977. Thus whether from the Association, the Ministry of Labour or the bank's
recorde '(not exhlblted by Mr Cummings or Mr Saddler), all are agreed that the
PSS ‘was- agree_d iin principle. The absence of a formula led to year by year

negottatlon of the amount but not the principle.

T

After thrs board meetlng there was a letter written dated October 3, 1980 to the
Charrman of the Assocratlon The copy of the: [etter exhibited to the Mr
Cummrngs affrdavrt is incomplete. It is not known. ifrom an examination of the
document who signed it but it is the bank’s document and the bank presented it
as part of, -i_:ts‘w‘,o,e';_s_e.;—The court will therefore conclude that the bank accepts that
the document is.genuine. The letter is captioned ‘PROFIT SHARING SCHEME.’
It opens;with.these words:

ey o

£

. We are p!eased to advise that after much delrberatron we have
been’able’ to arrive at a suitable profit sharing scheme for the
-staff.... The Rules of the Scheme are as follows:-

1), Beneficiaries

2) Arﬁbaﬁt ¢

“”t‘,w' Y 1,
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The maximum amount shall be 4% of the consohdated fund
before tax, as shown in the published accoints each year;
provided such amount is in excess of 25% of the ISSUES share
capital plus reserves. P LU

This amouint shall be paid as soon as practicable after 30"
Septembel each year and after consultation Wwith' thé" bank’s
auditors who will make allowance for such payments m the
relevant yeafs accounts.

..,.'-

Nowhere in the part of the exhibited is there any ment|on of clause 6 It may be
that the board approved the recommendation that the PSS not form part of the
contract of employment but there are no minutes from the board indicating what
its decision was on 23" September 1980. Also what was struck outin the board
minutes was not struck out in this letter and neither was the addlt:on that was

made in ink included in this letter. S L

There is a memorandum dated October 28, 1980 to the-.-b_qa_rdg"_otidi'ret:tors with
the heading ‘Staff Profit Sharing Scheme.’ It reads as follows ;<. 50 -,

The Board approved the scheme as set out in tﬁé"baﬁéi« submiitted
to the meeting held on 23° September 1980. However n‘ is felt that
the wording of rule 2 — “Amount” requires some clanf:catron in order
fo avoid any m.-sunderstandmg in mterpretatfon at a Iater date '

The present rule reads:-

“The maximum annual amount shall be 4% of the  consolidated
profits before tax as shown in the published accounts for each year
provided such prof:t is in excess of 25% of rssueo’ share cap:tal plus
reserve.” : o SRR

It is felt that this should be amended to read: .

“The maximum:annual amount to be dfstr.rbuted shall be 4% of the
consolidated profits before tax, as agreed by the audrtors before
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.making allowance for the payments under the scheme, provided
such profit is in excess of 25% of shareholders’ fund i.e. issued
share capital, reserve (excluding capital reserves) and retained
earnings as shown in the audited accounts of the immediately
preceding financial year.”
There is Ietter dated 5™ November 1980 addressed to the Chairman of the
Assocratron srgned by Mr Rex James, General Manager It is dealing with the

PSS. It begins

Having further examined the mechanics of the profit sharing
scheme it was considered prudent to refine certain areas of the
scheme as outlined in our letter of 3 October 1980.

Thereafter come’the rules 'of the PSS. Clause 2 is as stated in the memorandum
to the b:c‘én{d datéd October 28, 1980 with an additional paragraph which is:

This' .amodint shall be paid as soon as practicable after 30"
September each year after consultation with the bank’s auditors
who will make allowance for such payments in the relevant year’s
‘_accounts.
There, is the.contentious clause 6 in the 5™ November 1980 letter. The letter ends
with this paragraph

The foregorng is considered to be the official position of the bank as
‘far as the’ profit sharing scheme is concerned, and all staff will be
advrsed of the scheme by way of a general staff circular.

USRI AT TR SN

There fdllpws'a,dqt:ument dated November 7, 1980 headed ‘'MEMORANDUM
TO THE MANAGING DIRECTOR' and the sub heading is ‘PROFIT SHARING.
At the énd of it there is In type ‘General Manager.” The writer informed the GM
that he met wrth Assomatron to discuss the PSS. He said that the Association
objected to most aspects of it. He noted that the Assocratron wanted 1o make the
scheme part of regular negotiations. However, the wnter expressed the view that
payments under such a scheme should be decided by the directors of the bank

and their posrtlon._should be similar with the individual shareholder of a company
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who is not able to dictate his dividend on his ordinary: shareholdlng ThIS is the
bank's view of the matter. It appears that the bank’s offrcral posrtron was not

readily acceptable to Association.

This stands in sharp: contrast with the Association’s 'fpoeit'idn*fé'taté'd" in" a letter,
dated November 12, 1980, from the Association. Mr T W Golding, then ¢hairman
of the Association wrote the bank referring to the bank’s Ietter of November 5,
1980 and to a meeting held on November 6, 1980. The openlng paragraph says
that the Association was taking ‘this opportunity of:-re- statlng [lts] position
regarding the proposed profit sharing scheme.’” The Ietter outhnes a:number of
proposals. At page 2 of the letter Mr Golding stated that the Assocrat:on expected
that the percentage share of profits to be distributed WI” be no Iess than what
was paid out for the period ending 30" September 1979 The Ietter ended in this

way.

-
[ e
J:;" il \'1 s e

ITEM 6 — PROFIT SHARING SCHEME AS PART OF CONTHACT
We ask that you delete this item.

As you are no-doubt aware, the [PSS)} was a part of rhe very frrst
labour contract between the bank and the Assocratron and it has
never been excluded from subsequent negotiations. Moreover we
regard the [PSS} as an integral part of our package “and. would
therefore not be favourably disposed lo its exclusron [from our
contract. o '

The Association had not accepted the bank's suggestio'n t'hat”th'e PSé should not
form part of the contract of employment of the employees The Association
assented that the PSS was part of the ‘the very first labour contract between the
bank and the Association.” Mr Golding was standing on exceptlonally strong
ground when he made that assertion. The minutes for ‘the Ministry of Labour
indicated that the PSS was agreed in principle. The onl'y thing remaining was a
formula or some other method of deciding the amount' of the payout In the
absence of that then clearly the amount would have to be negotrated From this
court's understanding of the history of the matter and havrng regard to the

i

r'.“’l. .
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documentation produced by the Association and not refuted by the bank with any
credibie evidence, it is difficult to see why the bank would be seeking to introduce
clause 6 when the horse on this issue had already bolted. What is clear is that
there was never a time, up to this point, when the Association accepted that the
PSS should not form part of the contract of employment.

In another mem'o'randum to the board dated 25™ November 1980 by the general
manager it was noted that the Association felt ‘strongly that profit sharing should
be a part of their contract.” He recommended that the PSS ‘should be at the sole

discretion of the Board, and as such should not be an item of negotiation.’

Ina memorandum to the board dated 1®"" December 1980, the general manager,
staff 8" admlnlstratlon wrote informing the board that while the PSS remarned
unresolved the Assocratron now accepts that the barik has the right to determine
the térms of the' proflt sharing scheme." There is no record, other than this
stafement from’ the ‘bank, supporting this statement. Certainly no written record
has béen produced indicating that the Association had a complete turn around on
its position, communicated as recently as 1#" November 1980 by Mr Golding.
Based .on all the evidence in the matter the court does not accept that the
Ass_ooi‘ati,on ever changed its position. The bank has not produced any witness or
any documentation other than the general manager's self serving assertion that
the Association had changed its position. This belief of the general manager
seemed 'to have been unique to him. From this recommendation it means that
erther someone |n the bank was intending to dlsregard what was agreed in
prlnC|pIe from 1977 or the bank was completely lgnorant of outcome of the
meetlng ‘at the Mmrstry of Labour. This latter position seems most unlikely given
that bank Was represented by eminent Queens Counsel and two very senior
officers of: the bank It is safe to say that the general manager did not accurately
represent. 'to’'the board the Association’s position when he wrote the
memorandum of 16" December 1980. It was and is inconsistent with every single
document'in‘the’ bundles placed before the court. Be that as it may that was the
bank’s position when Circular 33 was issued on 17" December 1980.
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To summarise the hiétory of the matter so far:

(1) The PSS was raised by the Association in a claim s,-ubrni;tte,c‘t to the bank in
1977, - o

(2) The bank at the time of the claim was Barclays Bank DCO and the
Association was the Barclays Bank Staff Assocratlon "

(3) The negotiations broke down at the local level and eve.ntuaily the Ministry
of Labour inte.r}vened;

(4) At the meetlng of the parties held at the Mmlstry of Labour the bank and
the Association indicated to the chairman of the meetlng that the F’SS was

[ERE

agreed in prlnCIpIe

(5) A set formula for the payment of the PSS was not wo'r_}'ted_pdt in 1977;

(6) There was a payment in January 1980 consistent withitn'e--understanding
that the employees were to benefit from the PSS; -

(7) The Association never accepted that the PSS sj'h*cprd -;nkot-‘_be part of the
contract of employment; S o

(8) The view expressed by the general manager -that the Association
accepted that the bank had the right to determine the terms. of the PSS is
not supported, directly or indirectly, by any contemporaneous document.
At best it seemed to have been the general manager’s belref but how he
came to have that view is not readily apparent ' ey

(9) Circular 33 was issued by the bank on 17" Decernt)erh_,iQBD;_ o

A e e

(10) Clause 2 seemed to have been accepted by the Assomatlon but
clause 6 was not. o t

The next phase of the history of the matter begins in 1981 = % " .
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It is plain that Association and the bank had locked horns over whether the PSS
shouxld‘ be part of‘the contract of employment. It seems clear to the court that
over time the understanding of what should happen under the PSS had changed
over time. The_,’-cbu’rt 'will now indicate the history of w‘hich it has just spoken.

Mr.Cum'min‘gs states refers to Heads of Agreement between the bank of the
Association dated August 2, 1982 where it was expressly stated that ‘the bank is
unable to agree to this proposal. The evidence does not indicate what the
proposal was.

. According: to. Mr Cummings, the bank decided to pay the PSS in a manner that

ensured that one month’s salary was the basis of the payout. This is stated in a
Heads of Agreement dated June 1991 signed by the bank and the Association.
Under tie _PSS portlon of the agreement it is stated that

...t has been. agreed that profit sharing will be a minimum of one (1)
month's salary.
Ntr Cumtmngs sfates that this Heads of Agreement dated June 1991 was
effeetive until S'ebtember 30, 1992. This strongly suggests that some claim was
made and an agreement arrived at. What this means, at the very least, was that,
pnor fo June 1991, it was not agreed that whenever PSS was activated the
minimum-amount payable was one month’s salary.

Mr Cummlngs noted in his affidavit that there was no explanation for what he
called the seemlng change in the position taken by the bank in 1991 to add the
reference to the Profrt Share amount in the Head of Agreement.” Mr Cummings
observed that th|s mclusnon ‘guaranteed the staif the payment of the profit share
of a minimum of one month’s salary until September 1992/
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From the review of the matter prior to 1981 it is not that the:.bank-changed its
position. The real truth is that the bank had agreed |n pr|n0|ple as far back as
1977 to payout under a PSS. SR

The reason for what Mr Cummlngs calls ‘the seemlng change |n the posmon of

board dated 13" December 1988 which reads in relevant part

PR

...At the last round of negotiations, it was agré‘ed that,” subject 'to
the approval of the board, the unionised staff woqu. bé guaranteed
one month’s pay in 1988. This offer was made in response fo the
Association’s claim for the agreed 6% to be increased to.12%.

In light of this is |t came as no surprise to the courtto read |n staff circular
467/1995/S, dated December 8, 1995: S -

-

The profit sharmg for year ended 30/9/95 amounted to 2 63 weeks
However, based on the agreement with the NCB Staff Assocrat:on
that members of staff represented by the Association will be patd a
minimum of 4 weeks as profit sharing, the payout thrs year will
represent a maximum of 4 weeks (sic) salary. | ... Sty

Thus by 1995 there can be no doubt that the bank felt that one proflt shanng was

triggered the mlnlmum amount payable was 4 week’s salary

It is important for the court to deal with an aspect of Mr Cdmmings"'histery He
notes in paragraph 1 2 that the Association and the bank agreed, m a Head of
Agreement dated August 1, 1980 (effective until 30" June_ 19@2) to have further
discussion on the PSS. From the thrust of the Mr Cummmgs eral ewdence he
clearly understood this to mean that it was in 1980 that there was any agreement
of any kind regarding a PSS and Circular 33 represented the culmlnatlon of these
efforts. However, as can be seen Mr Cummings was’ not knowledgeable about
the history of the matter from 1977. In fact, it was the court that |nv1ted Mr
Cummings to examine the documents during a break“,ln‘pr.qseedlngsi. On his
return he accepted that he had not known of the minutes of the-meeting held at
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the Ministry of Labour in 1977. When he accepted Mrs Ducasse’s paragraph 6 as
accurate he thought she was referring to the bank’s position in 1980 but it now
very obvious that when she said the bank agreed mto retain the PSS she was
referring to the agreement in principle reached in 1977 that the bank would
payout under a PSS. In effect, Mr Cummings agreed with Mrs Ducasse but he
did not understand what he was agreeing to.

There is one thing Mr Cummings is accurate on that is that clause 6 ‘has never
found favour with the Association and it has vehemently objected to its inclusion

as a term and condition of the scheme’ (para 8).

The next significant development in Mr Cummings’ history of the PSS is found at
paragraph ‘26 ‘where he stated that Mr Eldon D. Forrest, Assistant General
Man’ag"ér "by”s'taff circular No 41/1992/P, dated 3™ December 1992, indicated
that PSS would be pald out for the year ended September 30, 1992 to all clencal
and non- clencal staff. The circular indicated that the PSS was not part of the any
contract of employment between the bank and any of its employees. What we
see heré is an éxténsion of the class of persons who would benefit from the PSS.
This circular prodded the Association and this led to a letter from that body.

Mr’ Pém Stewart in a letter dated May 7, 1993 to Mr Eldon Forrest, Assistant
General Manage'r (Staff), referred specifically to staff circular 41/1992/P dated
December 3, 1992 which stated that the PSS was not part of the contract of
employment between the bank and its employees. The letter reads:

BT L
. We note that the following clause continues to be a part of these
1 girculars:

"The Scheme shall not form part of any contract of employment

between the bank and any of its employees, and shall not

" -.confer-oen any employee any legal or equitable right whatsoever

.:_,,‘agamst the bank directly or indirectly nor give rise to any cause
of action in law against the bank.
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From memory; this matter was discussed in Deoember 1997 with
Staff Department, when it was agreed that this clause would not
form part of future circulars. '

Please confirm that this was in fact an error, and would, therefore
not be embodred in future circulars. ; s

The letter was copred to Mr Jeff Cobham, Deputy Managlng Dlrector Staff &
Administration. RIS

N o BN [
,-_‘__.-.i,,t £ _:‘:_, 3

Mr Forrest writes back to Mr Stewart in a letter dated June 2, 1993. He expressly

EA1,
Ve

refers to Mr Stewart's' May 7, 1993 letter and states:

We regret that this paragraph again crept into the terms ano’
general conditions of our Circular (sic) on the 1 992 PSS '

You have our assurance that it was indeed an error. e e

Mr Forrest must be taken as expressing the bank’s conS|dered posmon and not
his personal views. Although Mr Stewart's the letter was copled to Mr Cobham
there is no evidence: that Mr Cobham disagreed with the wew expressed by Mr
Stewart. Mr Forrest’s response uses the first person plural ‘We to begm the

letter. He is not expressmg a personal position but the pos:t[on of the bank

After this exchange of letters between Mr Stewart and Mr, FCEF??E:..-ME Cu‘mmings
tells us that the offending clause 6 was not in the bank’s circul‘ar‘ No 45/1993/P
dated December 6, 1993 and circular No 54/1994/P dated quemberQQ, 1994.
Mr Cummings states ‘that he did not have the benefit of circulars beMeen 1995
and 2002 to say whether or not the clause continued to be omltted but he located
several Heads of Agreement in which it is stated that ‘all other terms and
conditions remain changed.” From Mr Cummings'’ perusal of the bank’s records
the offending clause 6 disappeared from the bank’s C|rculars from 1993 after the
exchange of letters. ‘There is no evidence that the clause appeared in any
circular, as distinct from any letter, from the bank between 1993 and- 2002 There
is no evidence that the bank took issue with Mr Forrest’s posmon on the.clause
as indicated in his letter to Mr Stewart until Mr Dunbar McFarlane’s: letter of
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December 11, 2000. More will be said about this letter later on in these reasons

for judgment.

Mr Cummings said under cross examination that he has not seen clause 6 in any
circular in the bank since he began working there in 2004 and he has not seen it
in any circular since Mr Forrest's letter. In other words, clause 6 has not

appeared in any. circular for 24 years beginning in 1993.

Other t'han-Mr'.McFarlane’s letter of December 11, the abandoned judicial review,
and the present claim there is no evidence that the bank has placed reliance on
clause 6 since Mr Forrest's letter of June 2, 1993.

Mr Cummings says that this clause, clause 6 - all other terms and conditions
remain,changed — must be looked in the context of what was happening at the
time. He said that before the Industrial Disputes Tribunal (IDT’), the award No
20/98 dated Augiist 5, 1998 was silent on the PSS. The award No 34/2000 dated
August 14, 2001 ‘made no award on the PSS. In addition he said that the Heads
of Agreement dated November 21, 2002 and contained in staff circular /2002/S
was silént'on the PSS and ‘there was no statement that the previous terms and
cdnd,i,tipng,,r.e,maineql unchanged thereby signaling a departure from the position
in the 1990s.’ This position by Mr Cummings is untenable because to say that
now award is made cannot mean that there was a change of position from what
previously existed.

It is noteworthy that Mr Cummings is not able to produce any record from the
bank refutjngi‘lvlr Forrest’s letter of June 2, 1993 or any written documentation of
any kind indicating that the bank ever changed its position from what was
indicated in Mr Forrest’s letter.

Mr Saddlef, the man who was intimately involved in the PSS from the bank's side
eithef ‘as part 6f the team which dealt with it or him personally doing the
célcéulations and Who has been in the bank for over twenty five years has not
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suggested that Mr Forrest's letter was ever withdrawn-or departed :from-by the
bank. L ey v e

It is appropriate to mention Mr Scott’s QC's cross examination.()f- Mr Stewart on
this point. Mr Scott took Mr Stewart to a Heads of Agreement dated August 1980
and specifically to the section dealing with PSS. That portlon says that further
discussions were to be held.

Mr Stewart was next; directed to the December 17, '1980 citculaf where it was
observed that it was signed only by the bank.

The next document put to Mr Stewart was a letter dated November 12, 1980
signed by Mr T W Golding, then Chairman of the Association to the bahk in which
it was said under a heading called ‘PROFIT SHARING SCHEME AS PART OF
CONTRACT ‘We ask that you delete this item.” The court has-already placed Mr
Golding’s letter in context earlier in these reasons forjudg'rﬁent‘and’what is clear
is that Mr Golding was objecting to the bank’s posmon that the PSS should not
form part of the contract of employment. T ‘

Mr Stewart was taken to a Heads of Agreement dated August 1982."Under PSS
it is stated ‘the bank-is unable to agree to this proposal? - St

i -

He was directed to Heads of Agreements dated December :2'1 ,1992 and January
24, 1995. No mention is made of PSS in these documents but there is the
expression in both “All other terms and Conditions remain unchanged.’

Learned Queen’s Counsel took Mr Stewart to the IDT. Award No :34/2000 where it
said, as noted above, no award made in respect of PSS .fhé!ff;éff_éwafd. referred
to was IDT Award No 29/2013 in which it is recorded that no awa_rgi was made
under PSS. ' o -

What the court will say is that the documentation from beth“”e'ide's-;ié incomplete.
Despite this, what is undeniable is that the Association was not happy with the
initial position of the bank that clause 6 of Circular 33.was present.’lt is:equally
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From 1995 to 2000

[80]

undeniable that Mr Stewart wrote specifically to the bank (Mr Forrest) asserting
that clause 6 was no longer part of any understanding between the bank and the
Association since 1991. The bank wrote back through Mr Forrest, affirming Mr
Stewart's position and went further to say that the return of clause 6 was an
error. What this must mean is that despite any extant document saying that
clause 6 was removed, there is no doubt that there was discussion about it and
the bank and the Association did in fact agree to its removal at some point prior
to Mr Stewart's May 7, 1993 letter.

It is also the case that the minimum of one (1) month’s salary was in fact
captured in a Heads of Agreement between the bank and the Association in June
1991. What Mr Scott has pointed out is that no awards were made by the [DT but
that fact cannot be taken too far since there is no evidence of what exactly was
being.sought. Mr Cummings has not been able to provide any documentation
saying that the one month's minimum payment .was changed. Mr Scott's
submission, on this point was that the only thing the June 1991 agreement
captured was that whenever PSS was activated a minimum of one month’s
salary was quﬁqnt@ed, nothing else.

Mr"é'ctitt'i's'é:skiﬁg the court to say that the no award by the IDT meant that PSS
was not part of the contract of employment. Respectiully, the court cannot
accede to that submission because no award simply means that it say, that in
respect of the head of claim the IDT made no award which means that was there
before continued. Thus if it was an entirely new head of claim and no award was
made then that head of claim was not accepted. However, if it was an existing
héaci of claim and no award was made then that means that whatever was there
betfore cpntinﬁed. ‘

In a.letter dated April 23, 1996, Mr Jeffrey Cobham, Deputy Managing Director,
wrote to'Mr Paul Stéwart and told him that the bank had not done well. He stated
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that when the guaranteed minimum payment of four wéek's pay was agreed no
one thought the group would have been in the situation it was in andin light of
that the PSS needed to be reviewed since the bank“¢an no longer afford the
minimum of four week’s pay regardless of who well the' group does. Mr Cobham
stated that the group may well record a loss and in-light-of available ‘data the
group ‘will come nowhere close to achieving its profit. target thls year and

-

‘indications are that it will do worse than last year.’

The court makes this observation about Mr Cobham’s letter. If it were the case
that the PSS was not part of the contract of employment why:write. this letter and
if it were to be written why not remind the employees that the PSS-was not part
of the contract of employment and it would appear that for the year in question
the profit threshold that might trigger the PSS might not be.met?. The tone of the
letter suggests that the bank was operating on the premise.that it had to-bay the
four week's minimum once the threshold was met. 'In;'ef,fectl',l this letter is not
written in at tone that suggest that the payment was pu'rely_,discrettbnary and in
the bank’s sole discretion. If the bank genuinely understood that the payment
was completely within the bank’s sole discretion why would there bé any need for
Mr Cobham to say.that the PSS had to be reviewed sinéé it was ‘no. longer
affordable regardiess of how well the group did? If it weré the éase thatthe bank
genuinely thought that the PSS was not part of the coniract 6f employment there
was no need for this letter. All the bank would needed to have said was that no
PSS payments would be made this year because the 'bein_k is of the view that it
would not be in the' best interest of the bank even if the formula was triggered.
The letter would have reminded the employees that the PSS, irt any event, was
not part of the contract of employment. The tone of the ]etter ts more consnstent
with view that the PSS was part of the contract of employment

The letter from Mr Cobham is more consistent with Mr F_‘er_rest__'._s; reply of June 2,
1998 and consistent with the understanding that clauseiﬁ_wes_ o be removed
which strongly suggests that both parties regarded PSS as part-of the contract of
employment. The court also observes that the tone of Mr:Cobham’s letter is not
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surprising given the fact that he was copied by Mr Stewart in his letter of May 7,
1993 challenging the inclusion of clause 6. In other words Mr Cobham was fully
aware of the Association’s position on clause 6, three years before Mr Cobham
wrote his letter, and the bank’s official response to Mr Stewart's letter of May 7
came from Mr Forrest and there is no evidence that Mr Forrest was writing out of
turn.

Mr Dunbar McFarlane, Managing Director, wrote to Mr Stewart in a letter dated
21% July 1998. In that letter Mr McFarlane stated that a number of items were
identified for change in light of the financial difficulties of the bank. One of the
items listed was the PSS. This is what the managing director had to say about
thatitem: . .., ..

' “Under‘ihie existing arrangement profit sharing trips in once the
-Group’s consolidated pre-tax profit exceeds 25% of the issued
.. share, capital plus reserves. Given the proposed injection of equity
into the group, it may be opportune for us to re-visit this

" arrangement.

This letter is more consistent with the letter of Mr Forrest of June 2, 1993 and Mr
Cobhat's letter of 23™ April 1996. The clear tone of this letter suggests that Mr
McFarlane accepted or honestly believed that once the threshold was met the
PSS was activated-and payouts had to be paid. There is no hint in the letter that
Mr McFarlane thought or even believed that the bank, in 1998, had a discretion
whether or not to pay once the threshold was met. Had he thought so, Mr
McFarlane would simply have said that the bank, in the exercise of its discretion;
would not payout under the PSS during the period of financial difficulty. However,
by December 2000, it appears that Mr McFarlane had a change in perspective.

There is é"leﬁer dated December 11, 2000 from Mr Dunbar McFarlane of the
bank:to Mr Paul Stewart dealing with the PSS in which Mr McFarlane repeats
clause 6 and states that from its inception the PSS was always at the bank’s
discretion. This is the first official communication from the bank since Mr
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Forrest's letter asserting that clause 8 was alive and well and would be relied on
by the bank. '

PR P

It should be noted that Mr Dunbar's December 11, 2000  letter was ‘written in
response to Mr Stewart’s letter of November 27, 2000 in-which M Stewart refers
to the ‘right to profit sharing’ ‘if the level of profitability is sustained.”. The court will
refer to November 27 letter in detail at this point. T

TP S

There is a letter datéd November 27, 2000 from Mr Stewartto the barik’s board.
More will be said about this letter later but the point for now is that Mr Stewart, in
setting out his history of the PSS, stated that the first'PSS payment under
scheme was made in December 1980 in respect of profits for the financial year
ended September 30, 1980. According to Mr Stewart at the time the group
comprised NCB Bank, the parent company, and subsidiaries, which were (a)
National Commercial Mortgage & Trust Limited, Wés',t_‘!r]d_ies- T[ﬁst {f_Company
Limited, Carp Corporation Limited and Noxid Limited and its ;subsidiéry:;amaica
Honey Company Limited. -

-y =

Mr Stewart asserted that there were acquisitions and re-erganisations.and as at
September 30, 2000, the NCB Group comprised ‘a number.:of companies
including Edward Gayle & Company Limited (50.5%),.Omni.Insurance- Services
Limited (74%) and National Commercial Bank Jamaica Lirmited (60%)."

Y v
.

He added that when in 1986 NCB Group replaced the bank as the parent
company ‘the consolidated profits for the NCB Group, before the provision for
payment out of profit sharing and taxation as well -as.:the, NCB Group
shareholders’ funds was substituted for the National Commercial Bank-Jamaica
Limited consolidated profit before provision for profit sharing ‘and’ taxation and
shareholders’ fund in the formula.” Then comes these vital paragraphs:, - .

Under these arrangements profit sharing is rriggerea once the NCB
Group’s consolidated profit exceeds 25% of the shareholders’ funds
of the NCB Group as reflected in the audited ‘accounts for the
immediately preceding year. That is to say,'_ profit. sharing is



payable once the level of profit exceeds a 25% return on the
shareholders’ funds due to all shareholders of the NCB Group.
{emphasis in original).

Payment of Profit Sharing

' Siﬁce-inception payment has been made lo staff under the Profit
- Sharing-Scheme as follows: '

. '_ ?e_aé ending September 30.’

1980 — 85 National Commercial Bank Jamaica Limited
(Parent Company)

1986-95 NCB Group Limited (Parent Company)

Youi'Will récall that the Association agreed to a nil increase in
$alaries for the contract year beginning 1998 October 1 in light
of the Joss made by the Group for financial year ended 1998
September-30. In 1999 although the right to Profit Sharing was
. triggered based on the agreed formula the Association opted
to forego this payment. (emphasis in original)

Itis also _important for you to be aware of the organisation’s practice
in the application of the Profit Sharing formula over the past twenty
(20) years.-My preliminary calculations clearly show that the
Profit Sharing is payable, based on the ‘draft audited’ financial
statements presemted at our last Board of Directors meeting
and my: only’ disappointment at this stage is-that by delaying the
consideration until 2000 December 21 the board will be effectively
denying ‘itself the opportunity to generate staff goodwill. (emphasis
‘in‘original) -

1 fes}feétfuﬂy ask for a response by Friday, 2000 December 8
(emphasis in original)
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No response came by December 8 and this led to a follow up letter of December
8, 2000. That letter said: Co

As you are aware we wrote to all the Directors of the Bank by letter
dated 2000 November 27 outlining the reason why Profit Sharing is
payable based on the Group’s financial result for the year ended
2000, September 30. We had indicated to the Directors that the
Association need o have a response by 2000 Decembér— 08, .but
we are yet to.receive their response at the time of writing..  - el

Our members are anxious to know the time of this pajzinent,’aé
this information would have already been - advised as
happened in the past when profit sharing is due. (emphasis in
original). -

RS

oy

Mr Dunbar McFarlana responded on behalf the bank in a.letter ddted December
11, 2000. In that letter Mr McFarlane acknowledged: receipt -of ‘both. letters of
November 27, 2000 and December 8, 2000. He repeated 'claué_e‘f_s.from Circular
33. o

11{ . . " - ET,' ot

This letter from Mr Dunbar McFarlane makes no reference; to the-bank’s earlier
letter from Mr Forrest in which the offending clause 6 was said to.be included in
error in a December 1992 circular. The final point on this.is that in reexamination
Mr Cummings stated to Mr Scott QC that other than Mr McFarlane’s letter he was
not able to find any correspondence from the bank asseriing clause 6. From what
has been said earlier, Mr Dunbar McFarlane’s December 11, 2000 letter — similar
to General Custer's last stand — was indeed the first time_since June 2, :1 993 the
bank has sought to rely on clause 6 upto and including._the._yee_tr,.?QO],.-‘when the
bank launched judicial review proceedings to stop ,fhg IDT was assuming
jurisdiction over a dispute between the bank and the Association. Finally, in
answer to the court Mr Cummings confirmed that other 'than”Mr McFarlane’'s

letter he has not seen any documentation of any kind fromdny- solrce: of the
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bank relying on clause 6 since Mr Forrest's letter of June 2, 1993. He said that
bank is relying on clause 6 in the 2012/2014 negotiations with the Association.

The December 11, 2000 letter from Mr McFarlane does not refute the history the
matter as outlined in exceptional detail by Mr Stewart except to resurrect clause
6. Mr. McFarlane does not say that any of the subsidiaries including Edward
Gayle were.not subsidiaries as stated by Mr Stewart. The import of this is that
this-question of minority interest was around before 2002.

Mr Cunﬁmings.referred to Mrs Ducasse’s affidavit and says that paragraphs 15 to
18 of her affidavit are true. What did she say? She said:

15.. For:at least the past sixteen (16) years, without exception, the
_ defendant’s extended [external] auditors have been the accounting
firm' PricewaterhouseCoopers.

" 16 1h Décember 2002 the Board of Directors approved the
- September 2002 audited financial statements for the banking
. group. .|

~ 1 - 17. By letter dated December 23, 2002 the then managing director
. of the bank, Mr Aubyn Hill sent a letter to staff members informing
them that the external auditors provided the board with the opinion,
 after using what he states is the established formula, that ‘no profit
share is possible’ for the year ending September 30, 2002.

18. The formula that he sets out in the letter included a line that
speaks of--deducting minority interests in-Edward Gayle and
- Company: Limited and | exhibit hereto as “JD -7” a copy of the said

letter dated 23 December 2002.
Mr Gummings then stated this came about because of the change in accounting
standards and in light of that change in standards ‘the bank was advised that
[minority interests] should not be included in the consolidated profits before tax
for the pu_r'pbée 0’_f determining whether disbursement is due under the Profit
Share Scheme’ (see paragraph 31). This will be addressed shortly but the court
must deal with-the judicial review application by the bank.
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In 2001 the bank sought judicial review of the decision to refer.a,dispute between
itself and the Association. In support of this application ‘Mr Dunbar-McFarlane,
then Deputy Chairman of the Board of Directors swore. at paragraph 7 that the
‘proposal for the creation of a profit sharing scheme was first .submitted for
consideration by the applicant's board by memorandum . captioned “Board
Meeting 23™ September 1980 — Profit Sharing Scheme.”: Stunningly, Mr
McFarlane’s affidavit makes no mention of the meeting at the Ministry of Labour
between the Association and the bank where Mr Emile Georg‘é'QC.and'the Right
Honourable Hugh Lawson Shearer, agreed that the PSS was agreed in principle.
It is difficult to find any reasonable and rational explanation for this ornission
other than an incomplete record of the whole matter on the part of the bank. Mr
McFarlane failed to mention that the PSS was in fact mentioned.in a wages and
benefits claim in 19?7. In Mr McFarlane’s affidavit is to be“believed then one
would be left with the now established incorrect view that the PSS only arose
since 1980. SR

Mr McFarlane’s affidavit was met with a robust response by Mrs-Jean Ducasse.
This forced a response from Mr McFarlane. He referred to. paragraph 4 of Mrs
Ducasse'’s affidavit. At paragraph 4 Mrs Ducasse referred-to, the:meeting at the
Ministry of Labour of 12" July 1997 at which It was agreed in principle that the
employees would participate in a PSS. Mr McFarlane says that at that time in
1977 he was a representative of the Association and ‘it is his recollection that
prior to the sale, the Board of Directors of the Applicant had agreed in principle to
the introduction of a Profit Sharing Scheme. However. thé precise terms of the
Profit Sharing Scheme were not settled on finalised until- 16" December 1980.
This way of phrasing the matter is potentially misleaqihg:._'.'l_t ‘may give the
impression that it was the board that was the sole. ‘irtiitiato.r'.ﬁaof ‘the PSS. Mr
McFarlane did not deny the conciliatory meeting took place on.12% July 1977. He
did not explicitly say that the bank and the Association agreed _in principle to the

PSS. He could not because the minutes of the meeting of July 12, 1977 at the
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Ministry of Labour actually exist and were in existence at the time of the aborted

judicial review proceedings.

In respect of Mr Forrest's letter Mr McFarlane states that that letter could not
have made any ér'nendments to the rules and was simply an administrative
arrangement that clause 6 would not appear in future circulars. The court does
not accept this explanation for the absence of clausé 6 in future circulars. It is a
difficult- explanation to swallow having regard to the fact that the Association had
always been objecting to it and wished to have it removed. Why would the
Association be satisfied with simply a non-recital of the clause when it had
always objected to it? What would its non-recital in future communication
achieve? None. of the bank’s witnesses in this case: has sought to advance this
explanation. Not even Mr Cummings has grasped at such an explanation. The
most likely ex;:;lanation, on a balance of probabilities, is that the bank had in fact
altered its'pdsition' by Mr Forrest's letter, if not before:

If épbear,é:“thét ;Mr_ McFarlane was simply trying to explain away the true import
and effect of . Mr Forrest's letter. Clause 6 was definitely removed and Mr
Forrest's letter coﬁfirmed that. This means that, at the very latest, June 2, 1993,
the bank and the Association agreed that the terms of the PSS would be altered
by removing clause 6. The effect of this is that the PSS became part of the
contract of emplovment of the employees from at least June 2, 1993, The court
also concludes that having regard to Mr Forrest's response to Mr Stewart's letter
it is the case that at the clause was removed from 1992. Recall that Mr Stewart’s
letter was in response to the December 1992 circular. The court’s final position is
that clausé 6. was removed in 1992 but since the court cannot say precisely when
clause 6 was removed, the court will use January 1, 1993 as the effective date of
removal. :Mt."Forrest's letter was confirmatory of a prior position taken not
communicating the'actual decision. The court says this because his letter did
accept that-clatise 6 should not have been in the December 1992 circular. If that
date is incorrect then the clause was removed no later than June 2, 1993 but this
is not the preferred position of the court.
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[100]

[101]

T T

The Association lists a number of documents which it ‘says suppoits its position
that the PSS was part of the contract of employment. The ‘court will fiow ‘examine
them. .

There is a circular dated December 11, 1989, signed by thg’ managlng director,
which addressed two items: profit sharing and produc,ttwty award in- respect of
the profit sharing the circular noted that there was disagreement among the staff
as to the size of the payment and some were contemplating industriai action. The
circular added that the bank ‘can only assume that those who are numbered
among this group are acting in ignorance of what has been agreed with the
Staff Association and practices over the years’ (emphasis added). The
managing director suggested that an urgent staff meeting be calied and the
matter placed in the ‘proper perspective using the follov:yinén,‘ysingé the, following
as a guide.’ The guidé was stated to be o « |

. < )
There is a profit sharing agreement in force, Under this agreement
6% the group’s pre-tax profit is shared among staff on record at the
end of September. The amounis paid out under this scheme over
the past three years were

1987 - $3,601,426
1988 5,969,111
1989 7,842,928

It should be noted that in 1988 and again .this year, we very
generously decided to ‘top up’ the figures to ensure-that staff would
be paid a month’s gross salary (inclusive of taxable allowances). in
previous years the amounts paid, when expressed in weeks, were
calculated on basic salaries only. This means that all- staff in the
supervisory group (563% of clerical staff) benefitted (sic) from the
extra cost to the bank.
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Itis to be noted that this circular speak to a month’s salary being paid under the
PSS. This was two years before the one month's salary standard was formally
captures in the Head of Agreement between the bank and the Association in
1991. Thrs means that the one month’s payment of the PSS formally agreed in
1991 had not history and was not a figure plucked from thin air in 1991.

R

The letters passmg between Mr Stewart and Mr Forrest have been examined
already and need not be repeated.

In a December 8; 1995 circular, circular No 46/1995/S the bank indicated that
PSS -for the-year ended September 30, 1995 amounted to 2.63 weeks but based
on ‘the agreement with the NCB Staff Association that members of staff
represented by the Association will be paid a minimum of 4 weeks as proflt
sharing, the payout this year will represent a maximum of 4 weeks (sic) salary.’

At the’ very least the bank felt bound to pay a minimum of 4 week’s salary once

PSS was actlvated This is now post 1991 when the one month’s minimum
standard payout was agreed.

Howéver, by 1993 the bank had shifted ground and accepted the implicit
assert:t)n of ‘Mr ‘Stewart that the PSS had become part of the contract of
employment. and. this explains why the clause 6 never appeared in any bank
circular and indeed the bank never asserted it again until Mr McFarlane’s letter of
December 11, 2000. The disappearance of clause € from all circulars was not an
adrninjstratt_ye.eo,nyenience. If nothing else Mr McFarlane’s affidavit confirms Mr
Cumrnings',_; e\_ride,r_lce that clause 6 disappeared from all circulars and has
eo’ntinded fo be so.

In"his written submissions Mr Scott is asking the court to conclude the PSS was
not part of tie contract because (a) the IDT made no award under the PSS and
(b).the evidence proffered by the Association is weak. In respect of (a) the court
has already sta_ted_ its position. Regarding (b}, the court is of the view that it is the
cumulative, effect of the little bits of evidence that has assisted the Association.
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The accounting adjustment in September 2002

[109]

T
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Since Mr Forrest's letter was written during the financial year 192/1993, the court
finds, on a balance of probability, that by the end of the financiai year ending 30™
September 1993 that two things were agreed betweeri:-the.bank and the
Association: (a) the PSS had become part of the contract of employment and (b)
whenever it was payable by virtue of the threshold' being rriet,. the : minimum

payment was 4 week’s salary.

4t r

The court now examines the evidence adduced by the 'bahk where it seeks to
say that it was a change in accounting standards in 2002 that led itto deduct
minority interests which led to the position that no payout was possible under the
PSS. | '

R BT "

This aspect of the case raises the important matter of-whether:the PSS was
triggered in the year 2002. The bank has put forward an expianation for the non-
payment of the PSS which simply does not stand up to _gv__e‘;g,{;pg‘,.;mgst.c'areless

scrutiny.

-

The court will give some background to this. What the cbuft is uabout to say is
common ground. Clause 2 uses the expression ‘consolidated profit.” The concept
of consolidated profits, it is agreed, only arises where there are two or more
companies. One does not have consolidated profits in the context of a single
company. lt is also common ground that minority interests are accounted for by

being deducted from the whole so that the profits are pr,op;e‘r_lx gqcoup;ed for.

Four witnesses spoke to this issue. Mr Cummings; ‘Mr’ Alok.-Jain,” chartered
accountant and partner in PricewaterhouseCoopers (PWC'Y and *Mr Malcolm
Saddler, Assistant General Manager of Group Finéhc‘é""‘[')i\ii"s'fionk""-:o""f"the bank
testified for the bank. Mr Orville Christie, chartered agic';:c")'untanjr‘:," t'jéSti_‘fiéd for the

Association.

i
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This is Mr O.um"mings’ understanding of the issue. According to Mr Cummings, no
oistribution_‘wasr'nede in 2002 because the bank was advised by its auditors that
in accordance with International Accounting Standard 27 (ISA’) — consolidated
financial statements and accounting requires that profit attributable to minority
equity holdings stiould not be included in the financial statements dated 20
September 2002. He also said that the auditors advised that the profit attributable
to mrnonty shareholdmgs should not be included in consolidated profits before
tax for the purpose of determining whether disbursement is due under the profit
shanng scheme 'Mr Cummings told us that before 2002 the auditors utilised
Generelly Aocepted Accounting Practices (‘GAAP’) to prepare the bank’s audited
finenciel sts'terpehts. However, in 2002 the use of the ISA became mandatory.

. T e 1y o
Vsl AR R T

Minority interests are not new. Let us hear from Mr Alok Jain on the point. From
this extract there.is no doubt that minority interests and how they are to be
accounted for was not introduced for the first time in Jamaica’s accounting
his’rory_;byu:t_h:el'_;I—SA‘standard that came into effect on July 1, 2002. This is Mr
Jain’s e,vid_enoe-.. ,

SRR Isn 't that Consolidated Profit before tax as in the formula for
e i December 1980’?

LA
< ity

| »A.' '_ No that certainly would not be my interpretation. The
-~ elimination-of minority interest is an integral part of what is done in
s ithe. .--~in @ consolidation process as outlined by Jamaicans
'_'Statement,:of Standard Accounting Practice at the time and also
" Subsequently under IFRS so to say that Consolidated Profit before
fax is srmply that number and minority interest ought to be ignored
i that number I wouldn't agree with that because minority interest,

~ let me just’elaborate, represents the interest of shareholders other
1. - thani the: controlling shareholders in subsidiaries -- in partners and
subsrdranes So if let's just lake a theoretical case outside of this.
. _So a.company owns let's say 60% of another company, 40% is
" ‘owned by . other shareholders; the profits of this company would
.then be 60% of them would belong to the company and 40% would
,belong fo those other shareholders. But in preparing the
consohdated account on the parent you would really be looking to




take 60% of the profit and the way that is doné in the -accounting
standards is to take everything in the various lines and then show
as a deduction what is attributable to those other-shareholders,, the
minority shareholders and so you are left with what reaﬂy befongs
fo shareholders of the company right? So that "c‘:on'cep't of
eliminating the minority interest is fundamental o the whole
process of preparrng consolidating account. "~ et ’

HIS LORDSHIP: And that was so before July 1 2002’?

THE WITNESS: Yes, there was a Jamaican Statemem‘ of Standard
Accounting Practice. | don't recall the specific name, but rhere was
a statement that dealt with consolidated financial statements .and
their preparations, how they ought to be prepared and.in that
accounting standard, it would have clearly amculate that mrnorrty
interest ought to be eliminated.

HIS LORDSHIP: And the purpose of that is | si}speéf the accurate
representation of the true position of the parent company?-, ' |

THE WITNESS: Absolutely. Let's - if you don't eliminate the'40%
in my theoretical example, you would be overstating i‘he'earhings
attributable to the shareholders of this group.’ There are ‘other
shareholders, outside shareholders as it were. "The whole ‘purpose
of that, the location of where that is presented. in the financial
statement, normally done after tax because the portion .of the .tax
would also be attributable to the minority, so it wouldn t make sense
to try and subtract in each line right? So, it's’ more convenrence
than anything else, the presentation of minority:interest to be ‘done
after tax, but that doesn't make it fundamentally part of the -profit
determination for the group so, whether it's Consolidated Profit
before tax or after tax minority interest needs to be eliminated.

HIS LORDSHIP: So, might | ask you this question then, this word
‘consolidated” if you see -- if you are an accountant and you-see
the expression “Consolidated Profit’, what -- weuld th'at mean
anything to you, or would anything pop into your brain when you
see that expression as distinct from seeing profrt would rt add
anything or -- T



THE WITNESS: Well, consolidated really is in the context of a
~group, right, so you wouldn't see consolidated in the context of a
- single company. Consolidated arises in the context of parent and
,.one._ or more subsidiaries and integral to that concept of
'- consohdat;on .are a number of things. One for example, is
'_ehmfnat.-on of intercompany items, so if there is a transaction

, between the subsidiary and the parent there has been a sale or

‘i' -t

:' purchase :n the consolidation those bills would be eliminated
because that is not a true sale as far as the group is concerned as
an entity. Another similar adjustment that is integral to the concept
of consol:datron is the elimination of minority interest. So
consolidation is a process that involves much more than simply
...adding across all the financial statement that the entities are part of
‘a group.

O Yes so you would agree with me that minorily interest would
, not be relevant to this Scheme?

. A ‘ That is’ the exact opposite of what | have just been saying, sir.

r

't a ?say.'ng, minority interest --

! 'u NIV

Q o, the Proftt Sharing?

-‘r_. ,!‘,'.

AL The, ellmmat:on of minority interest is fundamental to the
concept of consolidation, so to say it would not be relevant, if | am

undetstanfttng you correctly would be saying oppcstte of what I am
saying. .Minorily interest will always be relevant. That is like saying

you, could also decide not to eliminate the intercompany transaction
and balances

Then thatsnot a consolidation, that's a mere adding across of the -

E‘HIS LOF:‘DSFHP ! see, so when you see the expression
: "Consohdated Account’, as an accountant now these would be
R your, aexpectat.'on so, if you are examining a set of records on a

“' - parent-company and certain subsidiaries, these are the things that

you would-"be looking to see whether the financial records
adequately‘reflect as you say, for example, or treat intercompany
transactions, minorily transaction?
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THE WITNESS: There are some fundamental !th{ngs -that.are part
of the process _of consolidation and this is one of it. . ;

HIS LOH’DSHIP Okay, yes. --_i.;,.‘ :

THE WITNESS And this is actually stated in the standard so it's
not merely a matter of practice or convention. :If yoq{{go{g at the
accounting standards you would see it. N R

HIS LORDSHIP: You mean this is really a fundamentai prmcrple of
accounting?

THE WITNESS: Yes, of preparing consolidated .a'ci‘ébbfnt.?. B

As this extract from Mr Jain shows, the concept was well known to accountants
before 2002. The ISSUG is not whether the bank is claiming aII the profits for its
own purposes thereby depriving minority interests of their. share. but whether for
the purpose of paying employees under the PSS consolldated proflts simply
means all the profits made by the bank and its sub3|d|anes - , '

Based on this explanation from Mr Jain, the next questlons were qu1te Ioglca. in
that they sought to find out whether there was any appllca‘uon of this principle
before 2002 to the PSS. Mr Jain said that the papers were Kept for'a'maximum of
seven years and then destroyed. Mr Jain did not reg’i_éi'l-'_ seemganyof those
papers. This is the evidence on that point. L R

Q. But you have never seen minority interest brought mto the
Scheme before this? et

A. Brought into the Scheme, what Scheme?
Q. Of the Profit Sharing.

A. Unfortunately I don't have access to any of thé computatron
even for 2002 all working papers we retain fof' 7 years, 50 all the
working papers for 2002 and prior to that we no’loiger retain so’l
can't say definitively how the computations. were, ‘done 'and
specifically how the minority interest line was treated with, but | can
say as | said earlier that elimination of minofity interést’ is

ey pear
[



fundamental to the concept of consolidation and that existed prior
to 2002. That was not a concept that —

Q. Years before 20027?

"A. -- the standards | am referring to was in place for years before
2002, it wasn't a new standard introduced year.

: U Q. But it Was not referred to before this year?
A [am 'not saying that sir, because as I say --
O _ _Yoﬁ just say you don't know of it?

—A. --Idon't have the information.

‘Q" You don't have the information. |see. But wouldn't -- you said
the Auditors only keep the records for seven years you say?

A. l-can only speak in relation to Price Waterhouse Cooper.
Other Auditors may have different practices but generally, we are
féqg{reb"tb'rerain working papers for a period of seven years.

Q. Of'seven years?

A. Yes.
"Q. And we are now falking about a period of -- we are in 2016, we
are. talking about 2002 and this is -- and this matter that we are
talking about was from 2006, the Claim in this matter — we are
looking some assistance here and to clarify. This matter was
brought.in. 2006. Wouldn't you think in the practice of the -- because

this suit-says it's seven years — not in the auditing profession, the
accounting isn't that so?

[116] So there it is_. -The.way in which consolidated profits are dealt with was not being
introduced:for the’ first time in 2002,

[117] The court v;}i'li now set out Mr Saddler's position on the matter. Although Mr
Saddler is riet :a chartered accountant he is by no means a man of inferior
standing.'Mr_S'addler is a true, dyed in the wool blue blooded accountant. He
holds a first degree.in accounting and is a certified public accountant since 2008
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in the United States of America. He told the court that since 1977, PWC has
been the auditors for the bank. He says that until September 2002, the accounts
of the bank and its subsidiaries were prepared using 'Jamaican accounting
standards. He added that subsequent accounts have ‘been prepared ‘in
accordance with and comply with International I—"r'nanc:f}sﬂr He’po@ing Standards
(IFRS) as issued by the International Accounting Standarqql Board (IA$B) after
the adoption of the International Accounting Standé;dg by . _th1e_ Institute  of
Chartered Accountants of Jamaica which was effective fbriNCB for financial year
ended September 30, 2003’ He stated that upon adoption of IAS the 2003
accounts in order to-compare with 2002 the 2002 would-have 'to bé restated to
comply with the new standards.

One of the reasons for this change according to Mr Saddler was financial
statement fraud committed by several companies. The idea was that companies
record the true value of their assets and not their historical or price‘of acquisition

I S

value.

The court will set out part of Mr Saddler’s evidence becalsé i makes the point
that the change in accounting standard did not affect the~fotmu[a-for calculating
when the threshold was met for PSS. He testified as follows: "+~ =~

Q. So you do not use the international standards on auditing?

A. No.

Q. Okay. That's what auditors would use?

A. Yes.

Q. All right. So the division in your department; the:division in
your group, NCB group that would have prepared-the internal profit
share calculation — you have an internal audit team at the bank?

A. We have an internal audit team, but they don't interfere with
accounting matters, unless they are auditing us. They don't deal



with operational matters or accounting maltters. They are
independent.

Q. So this Jamaica Accounting Standards or SSAP is the...?
A. - That was existent before International Accounting Standard.
Q0 Tﬁatis prior to 20027
A Yes..
Q. Nq, that is 20027
A. Up to the end of 2002, yes.

Q. Okay. So what happened in 2003, that would have affected
how you work out your profit share?

A What happened in 2003 had no impact on how we
calculate profit share.

‘Q. -What happened in 20037?

. A.. In-2003, Jamaica adopted new standards, internationally
accepted accounting standards...

Q. Which.are now... .

‘A. ...which are now called, IFRS International Financial
Reporting Standards before it was IAS, International
Accounting Standards, we had change the name fto
International Financial Reporting Standards. So to answer
your question, those standards did not impact the calculation,
or.how we go about doing calculation. (emphasis added)

[120] Under further c':'rchs'.s examination, Mr Saddler accepted that had the minority
interest not been deducted for the year 2002 the PSS would have been triggered.

[121] Mr Saddi{ar :'y\}eﬁtjc'jh to explain that if the calculation of the profit share were to be
conducted before the deduction of the minority interest in subsidiary companies
from the profit figure then the shareholders’ funds/equity should also include the

capital invested by. minority shareholders. He went.on to say, that to use the

b
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profit before deduction of minority interests in the numerator. and the capital
attributable only to the shareholders of the parent company does not compare
like with like. He says that this was the method used by-the: auditors in previous
years. This evidence from Mr Saddler is crucial because itis’exactly what the
Association has been saying. The court now sets out the - evidence on this:
INSERT EVIDENCE HERE S

Mr Saddler then sought to say that the PSS was not triggered:eyen it the‘minority
interests are not deducted and the capital invested by minority investors is
included in the shareholders’ funds. Finally he said that the_res_,t:atéme_ri.t of the
profits for 2002, based on the 1AS standard would not trigger"the'PSS._

Mr Saddler's explanation cannot assist the bank in this case because the issue is
not what consolidated profits mean for the purpose of presentation in financial
statements to regulators and the like but what does the expression mean ‘for the

Lyt

purpose of the PSS.

There is another intriguing bit of evidence from Mr Saddler. Hé. said that the
practice regarding the calculations for profit share was that the:.b;ank.w,ould do its
own internal calculations and then send it on to the auditors who would verify it.
The implication being that PWC would have been aware of how the bank
understood and did the calculation for profit share. The u'navo‘idable implication, if
Mr Saddler is speaking the truth, is that the auditors would necéssarily know how
the bank treated minority interest and would have known this before 2002. It also
means the auditors would know whether the bank was.tréating_with minority
interests in the ‘approved accounting manner and if not would certainly have
made the recommendation to treat it in a particular r_ﬁann'er. }Tﬁéféourt says that
auditors would have made that recommendation bedaUsé'th‘e‘-'éVidence makes it
plain that in 2002 it was the auditors, on their own,.that made the
recommendation regarding minority interests. There is no evidence that the bank
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solicited the advice of the auditors on this issue. If this is correct what prevented
this recommendation from coming earlier when the undisputed evidence is that
the auditors were the same ones for a decade and a half plus one year? This
become even more significant when Mr Cummings tells us this at paragraph 7 of
his affidavit: T

..&The!.E'iian}ging Act further requires the bank publishes an audited

_balance sheet and profit and loss account and an auditors (sic)

report and where the bank has subsidiaries, a consolidated balance

sheet and consolidated profit and loss account. The Act provides

that it is the duly of the auditors to advice the chief executive officer

and-the directors of the bank of any changes in accounting policy or

any presentation of or any failure to present, facts or figures which,

in"the opinion of the auditors, has the effect of misrepresenting the

- . financial , position of the bank. Thus the bank is required fo

implement, maintain and adhere to sound accounting practices at

all times.

By this Mr. CUmmihgs was endeavouring to show that the auditors were under
some "kind of obligation to bring to the attention of the bank the new ISA
standards®even:if the bank did not solicit the auditor’s opinion on the issue. It is
vital to'repeat that presentation of financial information in balance sheets to be
used by investors, regulators and members of the public is a different question
from determining ‘what figures will be used to determine whether the PSS is
activated. Of course the balance sheets and other documents should
undoubtedly. reflect.the fact that payouts were made under the PSS but that is
not the. same thing as saying that because an accounting standard has been
altered. it.nlecess'ar'ily follows inexorably that that mieans a change in how the

threshold for PSS is calculated. There is no inevitable connection between the

'two.’ And-this ‘has ‘been the burden of the claimant. The Association wants to

shiow that minorityinterests as a matter of strict accounting and presentation of
financial-information has always had the principle'that minority interests are
deducted but that principle was not the one used for the purposes of the PSS, If,



[133] Mr Scott's relied on many cases from the law of contraci sirice in his view those

case correctly state the law applicable to clause 2. Theis are“so many cases
involving the interpretation of documents that despité “the ™ different faciual
contexts there has emerged a broad consensus which can safely be said to be
non-controversial though the application in particuiar c'aseq may. give rise to
reasonable dlsagreement among reasonable persons. The rollowmg paoposmons
can be stated with certalnty

(1) in the interpretation of a document, the court is_nct'séeking to find out the
actual subjective interpretation or understanding of thé parties but what a
reasonable person in the same position of the parties would understand
the document to mean at the time it came into. existence (Prenn v
Simmonds ['1.971] 1 WLR 1381, 1384 (Lord Wilberforce)' BCCI v Ali
(2002] 1 AC 251 [8] Lord Bingham; Arnold v Brl‘tton [2016] 1 All ER 1
[15] Lord Neuberger); ' "

R I S S L R

(2) the words are to be given their prima facie conveh'tiohel'meening they had
at the time of the creation of the document bearing 'in_mind that the
meaning of .words are affected by syntax '_anc_llj context with the
consequence :that the meaning of the words in Qnep{cohtext may be quite
different in another context (Charter Reinsurance .v Fagan [1997] AC
313, 391, Lord Hoffman).

(3) the meaning of a document is different from the meaning of the individual
words and the meaning of a document is the meaning the document
conveys to a reasonable person with knowledge of fhe' circumstances of
the parties creating the document (Investor Compensatlon Scheme Ltd
v West Bromwich Building Society [1 998] 1 WLR 896 912 Lord

Hoffman);

(4) the court is seeking the meaning a reasonable person would give to the

document where that person has the background information available to




the person or persons creating the documents at the time the document

was created (Investor Compensation Scheme Ltd v West Bromwich
Building Society p 912 (Lord Hoffman)) |

: :.(5). tlﬁ_e' Bé'él;géréund facts include almost anything but excludes pre-contractual
negotiations and the subjective intention of the party or parties (Bank of
* +n;Credit and:Commerce International [2001] 1 All ER 961 [39] (Lord
- Hoffman); Prenn v Simmonds [1971] 1 WLR 1381, 1384 — 1385 (Lord
‘Wilberforce); Reardon Smith Line v Yngar Hansen-Tangen [1976] 1
WIR 989, 995 — 996 Lord Wilberforce; Investor Compensation Scheme |
" Lid V'W%es't Bromwich Building Society p 912, Lord Hoffman; the court |
does this.‘by focusing on the meaning of the relevant words ... in their ‘
documentary, factual and commercial context’ (Arnold v Britton [15] Lord
Neuberger);

{6) fhe'\stéi'rrti'q'g..point is the actual words used by the party or parties in the
cdn;te_xt 'n which they are used and even if a hard result results from the
.‘.,Q,r‘c!i.ing;ribg_ ,qndgrstood meaning of the words, or favours one party more
.. than the other or what may be considered an improbable result that is not
" in and of itseif a good reason not to give effect words used the contracting
parties '(.J'um‘bo King Ltd v Faithful Properties [1999] 2 HKCFAR 279
“Lord Hoffman; Co-operative Wholesale lSociety Ltd v National
Westminster Bank ple [1995] 1 EGLR 97 Hoffman LJ; Rainy Sky SA v
Kopk@in Bank [2012] 1 All ER 1137 [23] Lord Clarke SCJ);

(7) loyalty to ‘the text is the paramount principle (Society of Lloyd’'s v
-. Robinson [1999] 1 All ER (Comm) 454, 551, Lord Steyn; Rainy Sky SA
[25], [26] L.ord Clarke SCJ);

' (8)Thé'méie fact that a contractual arrangemerit, if interpreted according to

its'?hatuf'a!'iéiﬁguage, has worked out badly, or even disastrously, for one of
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the partles 1:; not a reason for departing trorn the naturat Ianguage
(Arnold v Bntton [19] Lord Neuberger); ‘ '

(9) the court cannot use the benefit of hindsight‘ tor dé't‘er’r‘r’iine'Whether the

Hill Hotels Limited [2011] UKPC 8; [2011] 1 BCLC'587)

(10) on the question of ambiguities, ‘the lessclear they are; or, to put it
another way, the worse their drafting, the mote  réady the’ court can
properly be to depart from their natural meaning. That is simply the
obverse of the sensible proposition that the clearér the ‘natural meaning
the more difficult it is to justify departing from it. However, that does not
justify the court embarking on an exercise of searching_ for, let alone
constructing, drafting infelicities in order to facilitate a -departure frem the
natural meaning. If there is a specific error |n the drafung, it may often
have no relevance to the issue of mterpretatlon WhICh the court has to
resolve’ (Arnotd v Britton [18] Lord Neuberger)

..,._._1 Lt e

(11) the fact that disastrous consequences have ’ariSen'iS'no' justification
for departing -from the meaning a reasonable ‘man vrould give the
document having regard to all the background facts and circumstances
known to the party or parties at the time the document was created;
(Arnold v Britton [19] (Lord Neuberger P));

(12) if the document is a commercial document, theri'the concept of
commercial sense cannot be used to rewrite the cantract because it is by
no means unknown for people to enter into arrangements whxch are ill-
advised, even ignoring the benefit of wisdom of hlndSIght and |t |s not the
function of a court when interpreting an agreement lO relteve a party from
the consequences of his imprudence or poor adv:ce Accordlngly, when

interpreting a contract a judge should avoid re-writing .1'[ in an attempt to
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"asSi'st' an unwise party or to penalise an astuie party.’ (Arnold v Britton
- _ [19] [201 (Lord Neuberger P));

; ,(_1,.3‘) Gl there .may be more than one interpretation reasonably available but

¢ dhat -pescxblltty must arise from words used and the factual background

and n‘é frr':vm the creative imagination of withess, counsel or the judge
TArnold v Brltton [76], [77] Lord Hodge);

,.m"a commerCIaI document displacing tne conventional meaning of

-+ the. document can only arise of the result is really absurd but disastrous

’ -"*"_"?-consequences does not mean that result is absurd (Thompson v Goblin
Hill Hotels Ltd [2011] 1 BCLC 586 [17], [18], [19] Lord Dyson);

(15) Iy i_tl is ifﬁportant that post-contract experience is irrelevant to the

interpretetion of the contract. ‘When interpreting a contractual provision,

" one can bmy take into account facts or circumstances which existed

_:_at “this" tame that the contract was made, and which were known or
‘,Jreasona.i-' v available to both parties. Given that a contract is a bilateral,

T

.- LOf synallagmattc, arrangement involving both parties, it cannot be right,
"'_ \h}h‘en‘: inj:e_fp_f,eting a contractual provision, to.take into account a fact or
. ‘eijrcufr_;s’_ten_c}e known only to one of the parties’ (emphasis added) (Arnold

- v.Britton [27] Lord Neuberger).

[134] These priheip'leIé inferact with each other and when applied enable interpreter to
look ar the documents taking all important factors into account. They were
weighed and then a final decision is made. They are analytical tools that are
brought to =,t._3.35'=“.'_...9',1: the task of interpretation. Which one has the ultimate
influence: is-dacided by interpreter after careful and’ mature consideration. How
this is Hone wa su*nmansed by Lord Hodge in Wood v Capita Insurance
Services L am!fcnd [2017] UKSC 24; [2017] 2 WLR 1095 at paragraphs 10 — 15;

. 10, The  coiirt's task is to ascertain the objective meaning of the
Jlanguage .which the parties have chosen fo express their



agreement. li-has long been accepted that thfsﬁff:s';"-’wm I8 :'IF’railbf
exercise focused solely on a parsing of the wordiric: oicihie garticuiar
clause but that the court must consider the coritreci as:a sviie and,
depending on the nature, formality and quality iai* crastivicr: of -the
contract, give more or less weight to elements 5f-iiie’ wider context
in reaching its view as lo that objective meaniiuy: i:Erenn v
Simmonds [{1971] 1 WLR 1381 (1383H-13850L} ‘&ncinvReardon
Smith Line Ltd v Yngvar Hansen-Tangen [1976] i-Viit 989 (997),
Lord Wilberforce affimed the potential relevarice io ihe lask of
interpreting the parties’ contract of the factual bczc,Aqmurd known to
the parties at or before the date of the contract, ex**uumc; ewdence
of the prior negotiations. When in his celebratéd ‘fadgment in
Investors Co:npensation Scheme Lid v West Bromwich Building
Society [1998] 1 WLR 896 Lord Hoffmarin {pp " 912-913)
reformulated the principles of contractual interpretaiion,” sGme: saiv
his second principle, which allowed consideration of the Whole
relevant factual background available to the pan‘:ﬁ.,s at ﬂ"e time of
the contract, as signalling a break with the pabt BJI Loid & mgham
in an extra-judicial writing, A new thing Undier-the “sun?“The
interpretation of contracts and the ICS decision Edin LA Vol '12,
374-390, persuasively demonstrated that the ‘ides. o the -court
putting itself in the shoes of the contracting pames had a Ionq
pedigree. ) - :

11. Lord Clarke elegantly summarised the approach:io constriction
in Rainy Sky at para 21f. In Arnold all of the judgmenis-confirmed
the approach in Rainy Sky (Lord Neuberger paras 13-14; Lord
Hodge para 76; and Lord Carnwath para 108). lnierpreiation is, as
Lord Clarke stated in Rainy Sky (para 21), a unitary éxercise;
where there are rival meanings, the court can give weight fo the
implications of rival constructions by reaching a view as to which
construction is more consistent with business comifion'sérise. But,

in striking a balance between the indications giver.by the language,
and the implications of the competing constructions the court must
consider the quality of drafting of the clause, fRamy Sky-para 26,

citing Mance LJ in Gan Insurance Co Ltd v Tai ng Insurance Co
Ltd (No 2) [2001] 2 All ER (Comm) 299 paras 13 and 1 6); and it
must also be alive to the possibility that one side may have agreed
to something which with hindsight did not serve his interest: Arnold
(paras 20 and 77). Similarly, the court must not iosé sight of the
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',éo.ééfbility that a provision may be a negotiated compromise or that
- the negotiators were not able to agree more precise terms.

12.This unitary exercise Iinvolves an iterative process by which

"t reach squested interpretation is checked against the provisions of

R “the r‘drﬁ‘ract and its commercial consequences are investigated:
“ Arhbld pa'ra*?? citing In re Sigma Finance Corpn [2010] 1 All ER
r5?1’ para’10. per Lord Mance. To my mind once one has read the
fanguage in dispute and the relevant parts of the contract that
prowde its context, it does not matter whether the more detailed
analys:s commences with the factual background and the
.-.implications. of rival constructions or a close examination of the
.. fefevant. Ianguage in the contract, so long as the court balances the
indications given by each.

'13. Téxtialism and contextualism are not conflictmg paradigms in a

" battle “ToF exclusive occupation of the field of contractual
interprelation. Rather, the lawyer and the judge, when interpreting
..any, canrract can use them as tools to ascertain the objective
meamng of the language which the parties have chosen to express
D rhezr aqreerrent The extent to which each tool will assist the court
i :I*- taqk w:ll‘ vary according to the c:rcumstances of the particular
o aareement "r agreements. Some agreementc may be successiully
mtﬂrpreled prmc.'pally by textual analysis, for example because of
“their sooh:qncanon and complexity and because they have been
ﬂegonared gnd prepared with the assistance of skilled
prnfns‘smnalc The correct mrerpretat.-on of other contracts may be
because of the:r informality, brevity or the absence of skilled
profess:qnai assistance. But negotiators of complex formal
contracis ; may often not achieve a logical and coherent text
because.of.fcr example, the conflicting aims of the parties, failures

. of communication, differing drafting practices, or deadlines which
-.require..the. parties to compromise in order to reach agreement.
There miay often therefore be provisions in a detailed professionally

. drawn chatract which lack clarity and the- lawyer or judge in
interorating ..such provisions may be paiticularly helped by
cansidering ihe factual matrix and the purpose of similar provisions
iﬁ?—ﬁbﬁtf.g::v&t;‘;,;cf the same type. The iterative process, of which Lord




Mance spoke:in Sigma Finance Corpn (abovij; assisis ibg ,'am‘/jier’
or judge to ascertain the objective meaning of Hisputed piovisions,

14. On the approach to contractual mterpretdnr*n ﬁamv uK_,/ “and
Arnold were saymg the same thing. AT At PR
15. The recant history of the common:, iaw .o Coniraciual
interpretation is one of continuity rather than thzniges. Cmnssof the
attractions of English law as a legal system of &iwic',& driicommercial

matters is its stability and continuity, pamcu.‘a“ri_; u; r‘omr-"cfual
:nterpretat.-on :

{135] Thus it is not a me_’rter of selecting one principle over aii, ihe others..merely
because it suits the' purpose of the party advancing Cilg . interpretation over the
other. Rather, the interpreter is expected to use the principies .as a check and
balance on any interpretation being advanced. Clearly, ihe interpreter on reading
the clause in question must have some idea of the meaning of ihie words used in
order to form some preliminary idea of what the clause "nley"-i-'neén:Ha'ving come
to that position, the interpreter does not stop there. He or br g lUChS at the clause
in the context of the rest of the document, the documem in tje- eonfext of the
factual background that led to the creation of the do.c_:_a_:_r_n_en “beais. in. mmd that
the actual formulation of the document may have been i:"éﬂ}i?ﬂ(.ﬁq by .the state of
the law and other factors at the time it was created, the.interpreter takes account
of consequences of the interpretation but with caveat that a hard result does not
necessarily mean that the parties did not agree to the ciause in question.

interpretation of clause 2 | Lo e e

'[136] The context of clause 2 is the desire of the employees of the then-Barciays Bank
Jamaica Limited to secure a profit sharing agreement;%rv:iiﬁtgelni fhe clalm was
made in 1977 by the employees Matter deteriorated and a referral ‘was made to
the Ministry of Labour. At that meeting the bank and the employees -agreed in
principle that profit shanng would take place. The detatls were not f:nallsed in
1977. In January 1980 the bank made a payment. That payment was not based

SO S



Teodadaag BOURG e

[137]

[138]

[139]

[140]

[141]

' L
areond T T we "
e ey BN LY P

R M AL W IS L i'_‘”.h |.-'i;7...'-'

ona .fAixe.c.j fbrmdia'bdt apparently was done pending fbrmal arrangements for the

determination of when the PSS was activated.

Dlscussmns contlnued The result was Circular 33. The Circular stated the

CAWEL ,'\.{.rA

formula arrlved at. It is not an accounting document. It is a document designed to
R B

conferr heneﬂt 6}'1 empioyees of the bank. The accounting concept of minority

Tl oL
mterests exlqted in 1Q80

ST -..'.n&. t

There-is €-ri'ofthmgi-mj the context that shows that the “panies were thinking of the

--strict--técﬁnicé}:a‘{nallyéis of consolidated profits. Al that the parties thought of was
;adding-together all the profits of the relevant companies before tax. Thus rather

than say ‘all’ the parties chose the word ‘consolidated.’

Clause. 2 has two -aspects to it: (a) the maximum arnount payable to all eligible
persons and (b} the threshold requirement. Taking the latter first, the threshold
requirement;ig ver_y plain. The threshold is that the proflt in any given year, for
example ?002 mu%" exceed 25% of the shareholders’ funds as shown in the
audited accounts of, the immediately preceding financial years, for example 2001.
Clause:2. dlso: d_e,fmei? what is meant by ‘shareholders’ funds.’ It is defined as the
issued "shagei_cgpital; any reserves but such reserves exclude capital reserves

and it also includes, retained earnings.

GoiRg" A4 1676 maximum amount payable. This maximum is the greatest
amouifit’ payable'sverall to the employees and not what is payable to each
employee. The amcunt payable to each employe= is 4 week's salary. The
maximum amaunt payable to each employee is not in dispute. What is in dispute
is,the gross. arﬁéunt payable to all employees who qualify under the PSS. Clause
2 te‘ls us iqa Lhe max1mum amount payable is 6% of consolidated profits, as

ameed ov The audlfors

Iti |~; {hlq cour \!"lé!'i'f' that the ‘as agreed by the auditors’ was more for verification
and” nor r{efmzt oﬁ It was check on the arithmetic of the bank and not that the

auditors vierg’ u:ven veto power. The Circular 33 had no such thing in mind. The
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[146]

o g oonginges b e v
W T .

bank through the affidavit of Mr Cummings has advanced Iiwe proposition that the
‘Staff Association appears to have accepted that :r 1 Lank s -'go_agn;d by the
or-this. This is

fneaning it could

recommendation of the auditors’ (para 34). There is m, m'i:z-',__.‘,,f :

™
'3

an attempt by the bank to rewrite history and give clauss 2.
never had and was:not contemplated by the par‘ucs ':hc;u,ui I is_seeking to
escape by saying, in effect, this: Oh employees, I rca@'_ z...’:::f; io_pay. you but
regrettably the auditors have tied my hands and | can, IOF DAY yo"_r._, pacause the
auditors have told me that | cannot pay because of the_,(g_e w.gécgq;‘zﬁng.sftandards
and { am bound to follow whatever the auditors say. |

I

Mr Cummings contmues with this new found revelaiivy, Ly s"wi"]g in . paragraph
36: ; 'I s

%

..as the cfausnl is dependent on the agreemein, pi-lne, yauajiors the,
Staff Association will not be able to include. ihe adiles 'iy mreresr _
profits as this remains in breach of IAS —27. * ;r T

The court rejects this; attempt at revisionist history. Hseernsthalthe bank has
forgotten that for somé time before 2002 the Associa\"ion-has*a'rebresentative on
the board and thus would be privy to the way in WhIGh crause 2 was in fact
applied by the bank. The Association would know how ihe calculations were
done in order to determine whether PSS was activated.

The again has to ask, how is it that for over two decades o one ever thought
that the auditors had _Qeto power of the activation of the P3S? -

Mr Saddler, as noted earlier, stated that the bank would do |s own calculations
and send them to the auditors. Mr Saddler also saii he cannot recail even a
single instance where the auditors disagreed with the oank’s e,alcunauons in the

eyt L Sih e e

years PSS was activated before 2002. TSN T

The court is also of the view that the phrase ‘as agreed “b’f/"'fhé_ atiditors’ did not
give the auditors the power to define consolidated profits. '
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As noted earlier, miniority interests are not new {o the world of accounting. In this
court’s view.conselidated profits before tax simply means all the profits of the
bank and.ltg fl{l?%git&FlGS before tax. The comphcatlon sought to be introduced by
Mr Qaddler was nc;t in the minds of the parties at the time. Had they wanted it to
be more refined ‘they could have easily said so. The fact that with the hard fact of

expeneneJe‘ thes> bankl may now be finding the agreement unpalatable is not a

reasorvforgmnq the words a new meaning. The meanmg is determined, not in

the |lth~0f exnenence, but as the parties intended at the time the document was

created:+ ~i*_:'rs M

The: rrteanlne arrlved at by the court does not produce an absurd result or a
com_merel,ally_.stumd arrangement. The Association and the bank were trying
since. 1.‘97'*7 fo come up with a final method of having the employees participate in
the profit of the bank. There is nothing in the formula that requires the bank to
break any laws The formula does not require the bank to misrepresent the
proflts oavable to. mmonty interests. Consolidated lri this context does not have
the .strigt. ar\,ountlnq meaning but simply means all the profits made by the bank
a.nq.-'.,tS.:su.b-sgc?i_a.i'esu,-:

ThIS emlazne wh\, as Mr Saddler explained, the audltors never deducted the
mlnorlty interests before tax for the previous sixteen years because the auditors
were_agp!yur;g Qrd_lnary common sense to the agreement. When Mr Saddler said
that that .Ir!j!,etﬁt;q‘d‘[?ro,duced a misleading result he is quite incorrect. The purpose
of the adreement was determine what would be the figure used to determine
whether, +he bS S was activated. This was not about preparing financial
statementa_._ e

The ‘Rein*IAS sfaidard introduced in 2002 cannot alter the meaning of the
documert Crodtedi rm 1980. ;
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the view that this principle may be more applicable tc Biiviis ia# fiigation than

the public law concept of legitimate expectation thai was reiied on by the

claimant. y ) )
flhent Hee TS D AN

From the outset the Mr Miller has been pressmG thé ThrmEnt  that the

employees had a legitimate expectation that the calcuia‘ticn thatiisdd in previous
years and which apb’arently was settled would continug: The phrase legitimate
expectation has become somewhat of a term of art -n D.Jbil(., IaN Mr Miller cited
cases from public law in support of his point. The pubiu, Iaw comept does not
apply to private law proceedmgs The court is of the \rlew inat what_ [\_/Ir Mlller was
saying was that the bank in all good conscience cannol ':cm corﬁa, up with an
interpretation and deny the employees something thfﬂ ahc;y had l,ome to expect

after so many years.

Mr Scott in his additional submissions suggested that the couri should not
consider this principle of good faith for two reasons. :*Tafhe.-",f,ij{si;.w_as-,that,the case
for the claimant was not pleaded as one of lack of good faith .en the part of the
bank. Second, the principle is not part of Jamaican.. Learned-Queen's -Counsel
added that this develdpment should be left to the Iegiélatu_re_. N :

The court will address the pleading point first. It is commor“knewledge that a
claimant does not Have to use the technical Iangju_agé_.pi. a particylar legal
principle provided that the pleadings as they are permitthe-claimant to say,

legitimately, that a particular issue is raised on the pleadings. In this case, the
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Assdciaﬁbn;hés;been saying that never before had the bank deducted minority
interests in.order 10 determine whether the PSS was activated. The Association

. said in its fina! submissions that the reason given by the bank for deducting

[156]

minority interest,jn;2002 should not be accepted in,:iight of the common ground
betwean.botly experts that the ISA standard of 2002 did not create any new
aceqqmtmg{;fg%r.i,mgg_plé;_. for the treatment of minority interests. Mr Miller was
perhapa'te‘o Qelite put the essence of what he was saying was the bank was not
being. ent:rely rrank with the reason advanced.. Some would use stronger
language..The:. Aqsoc.latlon was also saying that the bank should have consulted
with it before |t,;.\_,_hf.4nqed its position regarding minority interests.

The bank's response has been two fold. First, the PSS was not part of the
contract of emple__yrhent. Second, it was acting on the advice given by its

‘ auditors. If the ,'Ien_gqage of good faith is to be used, the bank is saying that it

[157]

[158]

acted in qood faifh because it was advised to do.what it did in 2002 by its
audltors and in that sense it was acting in good faith. It was not acting
dlshon s*!y

Theccm“‘sq f‘éﬁf‘-ﬁtﬁéﬁifiew that the affidavits and material in the case permit the
claimarit 16 'raise the issue of good faith and the court is satisfied that the defence
of ‘the Bank \,nebred it to meet those allegations and so the bank is not at a

'dlsadvar-taae bu the issue being raised now.

The colit's response to the second objection is that legal understandings are not
Statie"%ihf{ i ‘there have been new developments iri the law then those points
should be r‘onﬂd\,-ed provided that the contest between the parties enable it
po;nt 1o bg: er';ued without one side being put at a dlsadvantage The bank was
not nremdlcnd by 'the issue being raised now. WlthOL.t using the expression good
faith, Yhe? Assomat:on has been saying that the -bank is not acting fairly,
reaSOnabIVfanq prdrferly The fact that the Association may have used the wrong

leqal- cone erf s).*‘.c'nd not blind our eyes to the substance of their argument.
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can legislate but the responsibility of the courts is to ’d:s-\;faigp I':-'.i'ii-‘;‘- a':.ornmon léw to
meet the needs of the socnety in which the law is operaie:.q The o ,uns; do this by
i light of the
facts and circumstanzes of the case. Anyone famlhcu Wiy’ l&q—u -ﬂslory will now

N

that when the couits come to acknowledge a .'nvv-—f’ -‘;fmwpw o general

application, such a dévelopment does not come out: of e ulz.,r, Ifis usually the
culmination of previéaus developments. Once upod e e iaw was that a
husband could not rape his wife. The foundation for t'fuw mc:-w was Trld{ when the
woman consented -.to marriage she gave her 1rre./o,au,e bf_ff:‘;»ﬁ_ij:'_ to bexual
relations. lnmdentally this position that the taw took. Wnb me mlr‘:..:ii:j PO sition at
the time when the debate began. That position has ncyw meu ey ";c-,cla by judicial

decision. et

The Rylands v Fletcher principle arose because the:enad béer Several dam
burstings with consequential devastation of property, {6847 life'aifidl Tifng. Prior to
the enunciation of that famous principle, the law had nct rérédy in-ihe face of
continued devastatio_h the common law judges reégor-.ué'd' i the ' nineteenth
century by developinﬁ the concept of non-natural uset 6t fafid:’ v B

The question of gocd faith in contract law has been around fcr.spme jime. What
has happened is that it is manifested under various legai docirines and comes to
prominence in certain causes of action. Hence insurance iaw requires the
insured to make full :and frank disclosure because it is contract of utmost good
faith. There is the Ia:aw relating to undue influence where the iaw sels aside
agreements on the grbund that one person was not ;')Iroperiy and fairly d'_ealt with
in the particular transaction. There is the law réléﬁﬁ"g‘fﬁ"r'-"rii"stfébré'sentation
(innocent, negligent.and fraudulent) where agreemeh’rs"één‘ﬁ'e‘“ vitidted.’ May be
the time has come fcir judge of Atkinian stature to review the vanous slrands of
authority and weave them into the contract law equlvalent of the good Samarltan
principle. There is n¢ single comprehensive legal principie known as good faith
but the idea clearly is seen in virtually every type of contract. The court does not
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know of anv person }:who enters into a contract with the full expectation that his

contracting partner will not act in good faith, that is, do what is required of him

ev‘epl_l_l'fdha: d}?e{s'rlt' b}ad[y Exclusion or minimisation of liability clauses are not put

iR !aecausp @ne or lthe other party expects that the other will not make a
ccénsr‘aenti@uﬁ.«effd“rt not to perform the contract. They are put in because, with the

best Vil ln;t""lp’v\Jbrld things go awry. In principle thlb court cannot see anything

inherently ob;e.cti‘onable in requiring contracting parties to act honestly, speak

trﬁthf_ully and not misrepresent deliberately. This case does not require the court

te decide whéther a generalised principle of good:faith should be adopted in

- Jamaiea:‘but-theére’ cannot be any serious argument against such an adoption

| when the time comes. There are other jurisdictions that have done so and
‘ economic-growth-and prosperity have not been stuntéd. Perhaps the scholars of

comparative-law can shed more light on this.

[1621 Tﬁﬁe bankrellédon the judgment of Leggatt J.in Yam Seng Pte Ltv v
Intema"onnl Trpde Corp Ltd [2013] 1 All ER (Comm) 1321, para 121 - 124 to
say that A, qererahsed principle of good faith has not been adopted in English
law. Qo;mse:_}glso submltted that there was no prnorjexnstence of this principle in
Engli_s'h_lé_w and consequently not in Jamaican law. Mr Scott also submitted that

Can_.;—;;jiér_g Supreme (Court went too far in Bhasin. The court notes however that
lLeggatt . noted that ‘refusing, however, if indeed it abes refuse, to recognise any
such aenefal ouilaatron of good faith, this jurisdiction would appear to be

sw:mmmq-aqamsr the tide' (para 125). While it may veell be that Jamaica is not

swummmq anainst the tide the court cannot ignore the fact that the there is a
drive. to "reax a i gle economic space in the Caribbean and that would include
cwu iaw jU"ldeCthr'S such as Surinam. The revised Treaty of Chaguararmas lists,
in’ artiche 2, S Liirh as one of the member states of the Caribbean Community
ard Cdmméﬂ.!\aarketr. Leggatt J noted that a doctrine’ of good faith has existed in
the Lj%if'eﬂ:fﬂ%efhe‘ rtfl‘America a common law jurisdi;.tion and in Canada which

was g gt faw b *cvsnce (Quebec) and common jaw provinces. His Lordship

obsefyed: that Australia, another common law jurisdiction, has recognised and




applied the concept f good faith although the procesfs“};*-;__:
juridical basis for the principle remains unsettled. 'l

[163] Leggatt J did say at paragraph 132 - 133:

law, even ai a default rule, into all comiidis
Nevertheless, ‘there seems to me to be no dificiis foiiow a' the
established methodology of English law for the' ’mpm abion of weims
in fact, in implying such a duty in any ordinary comingrciai contract
based on the presumed intention of the parties.

. R T I |
P T N wirha .
L Ty IS

133 Traditionally, the two principal criteria used ic ideniiiy-ierms-
implied in fact are that the term is so obvious ihat i goes without
saying and that the term is necessary to give husiness eiffcacy (o
the contract. More recently, in Attorney General ' o: Seiize, V. dchze
Telecom Ltd [2009] 1T WLR 1988 at 1 99..,—5 *r.e DiCESS .Of
implication has been analysed as an exercise in thg corisi uction of
the conltract a._-. a whole. In giving the ;udgmem‘ ol the F’nw Counc.'l
in that case, lord Hoffmann characterised the T 110 ial” cmeﬁa,
not as a series of independent tests, but rather'as. (J"T!E.‘l ent wa s of
approaching what is ultimately always a quesiioit of donsiruction:
what would the contract, read as a whole against the relevant
background, reasonably be understood to mean?

[164] Based on this reasoning, even if there is no express terin of good faiih there is no
impediment to finding that such a terms may "to be implied in certain
circumstances. - '

[165] This court respectfully agrees with the following obﬁe_;f_e".r:‘&‘a'tiqh;s,r.pgf{ 'i_;eggatt J at
paragraphs 147 — 155 R
147 There aré some further observations that'i:wouidnaké about
the reasons | inentioned eatrlier for the reluctaﬁce alvicnglish law, o
recognise an implied duty on contracting part'es io Jed wn‘n_ aach
other in good faith. v
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148 :f-':}rst:ﬁa}.“ause the content of the duty is heavily dependent on
,context ana:is established through a process of construction of the

contract, its recognmon is entirely consistent with the case by case
approach favqured by the common law. There is therefore no need

o -Zf's":for COMMan: Iawyers to abandon their charactenstic methods and

adopf,cthoéa of civil law systems in order {o accommodate the
;; : 'uprmcfoﬁa

..." 1,

R I‘nu} f"', "!43 ’”

149 Ciac;c:nm’ as the basis of the duty of good faith is the presumed
“imtention. of: tha parties and meaning of their contract, its recognition
i i8inot anvillegitimate restriction on the freedom of the parties to
-:;p_ursue-«:‘haiia:pwn interests. The essence of contracting is that the

-+ parties bind. themselves in order to co-operate to their mutual

~ benefit. The obligations which they undertake include those which
" are implicit. tn their agreement as well as those which they have
mada ewplic:t

_ 150 Thrrd a further consequence of the fact that the duty is based
_ m 'he ,oan‘:ns presumed intention is that it is'open to the parties to

modiify, thé scope of the duty by the express terms of their contract
. ‘-.' and’, T,

) pnnr‘:ple at least, to exclude it altogether. | say ‘in principle

"az (a : ___.e(,ause in practice it is hardly conceivable that contracting

: parf 65 Woy [dw attempt expressly to exclude the core requirement to
xaothonasﬁy

15 s Fourth I see no objection, and some advantage in describing
the dufy ds gne of good faith ‘and fair deahnq { see no objection,
as rh@ d 'tv does not involve the court in imposing its view of what is
subsfam'vew fair on the parties. What constitutes fair dealing is
derm ol by ‘the- contract and by those standards of conduct to which,

bimtnfa’v fh.a parties must reasonably have assumed compliance
withoLs, - the need to state them. The advantage of including
a=e-renm m fair dealing is that it draws attention to the fact that the

' .»ta'fuara A4S, ﬂbjecnve and distinguishes the relevant concept of

: I=’q ;od ra:th f:orn other senses in which the express;on ‘good faith’ is

iy ..‘».‘;!

50 far as English law may be less willing than some
; "GJ“TGI :a '1* ;/.. stems fo interpret the duty of good faith as requiring
opennags, of ifte kind described by Bingham L in the Interfoto case

as .',q}a_yghggl?‘aﬁ“ ‘coming clean’ or ‘putting one's cards face upwards




I NN LA T
P ] ~ . Y e
e aumen Y B2

on the table’, this should be seen as a difference o apiicn, which
may reflect different cultural norms, about Wiz, SR u.{fp}*’_}JGOd
faith and fair deahng in some contractual COP T il uar, Al
refusal to recognise that good faith and fair dea.m } ] .a..;:.,ma

153 Sixih, the fear that recognising a duty X

generate excassive uncertainty is unjustff:ecf here 15 ,mhmg
unduly vague or unworkable about the com,,p s ;p.«ac.,c.ﬁun
involves no rirore uncertainty than is inherent ining- proséss “of
contractual interpretation. T L SO S,

R0 RV ;a. wou:d

154 In the light of these points, | respectflly stiggssi that the
traditional Engiish hostilily towards a doctrine i gocasadini-in: the -
performance of contracts, to the extent thar n .ar,m ;gaaragb;r;;j S,
misplaced. )

155 | have eL"nphasised in this discussion thé extenr io wnich the
content of the duty to perform a contract in good 12T is Japanoent

on context. TN P

[166] The Court of Appeal of England and Wales in Mid: é’aaé'x'?-ﬁésp}tal'Services

[167]

NHS Trust v Compass Group UK and Ireland Lid (2875%] EWCA Civ 200
affirmed ‘that there rn no general doctrine of “good faith™ iir L:nghsh coniract law,
although a duty of good faith is implied by law as an incicieni ¢f cértain categories
of contracf and ‘[ilf the parties wish to impose such a duty they must do so
expressly (para 105 Jackson LJ). Beaton LJ in the sarne case referred to Yam
Seng. His Lordship did not refute the idea that implying & duty of gocd faith was
not permissible. It is important to note that Jackson LJ m h|s rcrerence ot Yain
Seng did not dlsapprove of Leggatt J's reasoning. e "
Leggatt J returned tc the question of good faith in Brogadn minvestec Bank
[2014] EWHC 2785 (afflrmed on appeal [2016] EWL.,A Civi 1031; t20161 All ER
(D) 171). The cla|mant failed in his bid to have a-nterm -imphed into his

employment contract.: but his Lordship said at paragraph 91

i

Good faith and rationality
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91 Oour:vselxlfor the claimants relied on the In,ow well established

...« principle that.in the absence of very clear langbage to the contrary,

..a contractual discretion must be exercised in good faith for the

i PHIPQSE foriwhich it was conferred, and must not be exercised
. Arearbjtrarils capnc.'ousiy or unreasonably (in the sense of irrationally):

1568 85 -Abu Dhabi_National Tanker Co v Product Star Shipping
.. .4td, «(The 'Product Star)(No 2} [1993] 1 Lloyd s Rep 397, 404,
Paraqpn frzr'ance Plc v Nash {2002] 1 WL’—? 685, paras 39-41;
._qoofmer f::lternatfonal Bank Ltd v Standard Bank London Ltd [2008]
1 Lloyd's Rep 558, 575-577; British Telecommunications Plc v
7°Ieromca 02 UK Ltd [2014] UKSC 42, para 37. That principle

- i apolies: to-discretions in relation to remuneration like any other

- -contraciual discretion. The leading authorities:in which the principle
. has been app'."ied to payments of discretionary bonuses are Clark v
.. -Nomura, infernational plc [2000] IRLR 766, Horkulak v_Cantor
.- Fizgeraio Intemational [2004] EWCA Civ 1287, [2005] ICR 402,

.and Keen.y Commerzbank AG [2006] EWCA Civ 1636, [2007] ICR

3 62d As.expressed by Burton J in Nomura atpara 40:

ff/fy conclus;on is that the right test .'s one of
"'; ratfrnahiy or perversily (of which capnce or
orwousness would be a good exampie) ie
fi¢ reasonable employer would have

RA

i{:frr!:‘rﬂd his discretion in this way."

- 9z Th!s- pfmc.-ple is buttressed in the employment context by the
ozerarnﬁ'nc; obhgat.'on implied by law as an incident of the
er*nlovmenf r‘ontracr that an employer will not without reasonable
and | nmn@" ‘cause conduct itself in a manner calculated or likely to
dPsfroy p, c:Pnoust damage the relationshic. of confidence and
SR ,hn-wmc: lemployer and employee: see Malik v Bank of Credit
anﬂ f;nr”:rrnrca International SA [1998] AC 2C. The essence of this
obm, At f"r; £ 'cne of fair dealing: see Johnson v Unisys Ltd [2001]
UKL i 5; f,2”>03] 1 AC 518, para 24, per Lord Steyn. As explained
by Lord iw"bcﬂs (with whom Lords Hoffmanri, Rodger and Brown
aurped) in ‘c_a stwood v Magnox Electric pic [2004] UKHL 35; [2005]
.—fJ. '_ 'mra 11, it means "in shori, that an employer must treat
I’)L. u,m_ !mmew. fairly in the conduct of his business” and that "in his

treatment ¢! ‘m;s employees, an employer must act responsibly and
in:good faith'. It allows ‘a balance to be struck between an




[168]

[169]

[170]

employer's interest in managing his business a&' %< SR the
employee’s inierest in not being unfairly and m-' ORI & _mu:tea
see Lord Steyn in Malik at 46D. gi WA

I

93. The obhgdtfon of trust and confidence hd& s ned a3 '
"undoubtedly ihe most powerful engine of move 17 n in ma—& rrrwz:'dern
law of employment contracts": Freedlanr* o he T{ersonai
Employment iontract (OUP, 2003), p. 166.: ‘i wili ixorrn and
regulate the Qontours of any contractual dIEaCfmIJ.': ' By way of
recent exampls, in Attrill and Annar v Dresdrigl I zn.,orr‘* {£2013]
EWCA Civ 394, [2013] 3 All ER 607, the Couit ujl iipeal isid that
on the facts of that case the obligation of frusi and oo siidence
precluded the exercise of a unilateral contractuai pur.fm 6 vcmf ‘the -
terms of contracts of employment to allow the'ermipicyerio-wilfihold
contractual bonuses in the event of a "materiali dd,a,rse change:. .

These dicta were not criticised by the Court of Appeal The

;.-';omt t: that the

concept of good falth has now ‘escaped’ its tradltiur*ds"cormu{,g of fiduciary

relationships, 1nsurance contracts, unconscionable ddigalm cmd nas found its

.....

way into employment contracts. The case before the uoun 50

Q___etqployment
circumstance albeit arrived at by collective bargammg e ' '
: P :,.I:,' _ .

In this case, the Association is saying that until 2002 thé& bark:hds never

deducted minority interests for the purpose of detarmining whether the PSS
scheme was activated. Mr Scott has taken the view trat Mr Stewart has not
substantiated his poé;ition and has been making naked asseriions that prior-to
2002 minority interesi have never been deducted for th_e g,gijp;:;sg ijihe PSS.

.......

accepted that as pres ,|dent of the Association Mr Stewc;rt Woud be a mernber of
the board. He has bezn involved with this issue from the very begmnmg From all
appearance it is difficult to any other person, other tnan perhaps,,\ﬂrs DuCasse
who has a full arad complete knowledge and Lal"*uai emenence of the
development of this pomt within the bank from the {imé wnen |t was known as
Barclays Bank DCO.’ | '




[171]

[172]

[173]
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Mr Steivart has 'matlé the assertion that the formula has in fact been calculated in
a particular manner It is true that he has not presented actual mathematics to
Drove his’ eomt This ought to have made it easier ‘for the bank to refute his
aseei‘tidn but d wmﬁess from the bank has ever sald the contrary.

FIRET Y '\ L i :l J ‘. '
Itis also smmﬂcant that Mr Scott was unable, even when he reiterated the bank’s
case in‘tha’ addlttonal submissions, to point to any evidence that what Mr Stewart
said wals tifltris oh’ fhls specific point. Mr Scott relled on the absence of actual

calculations friny fhe Association but the flaw in this posmon is that Mr Stewart is

indeed ina pcsﬁ.‘on to know these things. Mr Saddler, the twenty six year veteran
| of the ‘barik; washot able to say that what Mr Stewart said was not so. No one

has suggested _tha_t.‘;["sllr Stewart is deliberately lying. or gravely mistaken on that
sp.e_c;iﬂc__eesed‘ien,‘ln"-light of that why shouldn't the court accept his evidence on
:that.pr.nint_?:‘_;T_he-court accepts his evidence on the specific point about the lack of
degyej[.ign;q‘fimjnerity interest in the years prior to 2002 when the PSS was paid.
It-seems 1o 'thi”-’:’-‘*f"odri that the bank itself knew this't;'o be the truth and could not
refute- and :chose. ot to so. Instead the bank reached for the ISA rule but that
explanat dr‘ "135 ﬁot held up because in strict accour: tlng terms minority interests
were 16° he de‘dl'r'ted before 2002 and in that regdrd the 1SA 2002 could not
possmlv hel the reaeon for the change in position. There has to be another
reason. The “wieift cannot speculate what the reason is but what the court can
sayis that the'orié ‘dvanced by the bank has not stood up to careful examination
and in -That..‘e‘en‘se'tl'iel bank is not acting in good faith "reasonably and properly.

The cou'"t hac 9'reacy decided that at the very Ieasf since January 1, 1993 but
certe.nly byv.dune 2, 1993, if not before, the PSS became a part of the contract of
empl_eymem ot “-"he employees The court has aléo found that ‘consolidated
profiis’ didn ot beve ‘the meaning now being advanced by the bank when Circular
3’% came. 1r1f0 emeter,ce The court is also of the view that the bank interpreted
and arrdled Jeuo 2 in the manner contended for by the Association and this
exo.alnf‘ the abpence of any dispute over the calculaiion of the PSS. The dispute
befcre 2002 ‘g,{gg-m.fp‘ether it would be paid in any given year but not about the
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[175]

calculation. As Mr “addler said there has never baer: & "fi’*é'jj‘tc‘:‘ disagreement.

between the bank's ca[culatlons and the auditors bmaa.u oS Wh} was there

this harmony before 20027 The answer is that the bam VAR aum msssted on

this new found revelatlon for the purpose of determ.r. ;. .e' PSS How the

financial statements were prepared is a different ques; .i.r\u &l loqmnrr

i -

,,_J_:-., s .,.1.»-1 Drrov

Even if the bank is cmrect on its technical mterpretatlnn WG, CWwe are, [ow is that
the bank has never écted on this technical mterpretduor;.uw,.e 2002 and if the
bank was going to change its behaviour in such a funcaremai way tihen some
dialogue would be ‘expected because the bank by ii’fs'&b‘ra‘a‘uét over the years
would have been saying that it is not going to insist oa}i’ e striet legal rights not to
pay the PSS. The em‘ployees would have come to eXpec:‘i‘"t’hé baiik ¥ continue to
behave in that way ar"ld acting in good faith would meéﬁ' fiiat ‘if'tﬁé‘r‘”e"Was- going to
be a change then the bank would have sought dlafOCrUJ 'SYine i.i:.:j}',; say-that this

impinges freedom of -contract and the freedom of th ‘ .és’;,_’éi:‘:i' ""airréirige their
affairs as they see it. This is not so freedom of C"Dﬁ[f‘ab\. ddesinot mean the

complete absence of boundaries. The law relatlno STl unibrepreSentatlon

negligent mlsstatement unconscionable bargalns,and,__. _:e:l-'n_lgc ‘Opérate as

constraints on freedom of contract.

In light of this, there ére two aspects to this. First is fha1 there is an implied term
that the bank that would act in accordance with a broper interpretation of the
contract and not rely on a technical meaning that rio one contemplated at the
time the document cane into existence. Second, eveﬁif thé couit's interpretation
is wrong, the empI03 ees would expect the bank to; deterrmne the PSS in the
manner that it has always been. The court need not fIF;Cj‘Ti'I:"aL me bank was acting
dishonestly. The bas.s of the implication is that as a mai‘:te"!”@hﬁ construc‘non of the
document the partleszmust have intended that each srde wciuld ‘actin good faith.
In this case the banP would be expected to act falrh{}ir:? ?th;’z{and fairness here

means act in the manner consistent with the proper |hterﬁreﬁtton ‘of the contract

or at the very least, act as it had always one in previous years when determining
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whether the PSS was activated and not seek to in\ioke an accounting rule that
had not been applied in previous years when the PSE was triggered.

[176] As Leqgait observed in Yam Seng at paragraphs 138 - 139:

138 As a matter of construction, it is hard to énvisage any contract
.. Which would not reasonably be understood as requiring honesty in
" its ppfformanc*e The same conclusion is reached if the traditional
tests for the:implication of a term are used. In particular the
requirement that parties will behave honestly is so obvious that it
‘ goes withcut saying. Such a requirement is also necessary to give
Dus:ness efficacy to commercial transactrons |

A
139 In addition to honesty, there are other standards of

commercial--dealing which are so generally accepted that the
_contracting parties would reasonably be understood to take them
as read without explicitly stating them in their contractual document.
. A key aspeci of good faith, as | see it, is the observance of such

.....

standards. Put the other way round, not alf bad faith conduct would

necessarily be described as dishonest. Other. epithets which might

be used to describe such conduct include .-mproper’ ‘tommercially
- unaccpptable or ‘unconscionable’. ;

[177] The cour’r aqrpes w:th this analysis. In concluding on ‘this point, when a term is to
be |mol|ed the court must state what the terms is because the technigue of
implying .a term is.not rewriting the contract (since the court has not power) but
by intérpr_étatioh, make explicit what the parties had agreed. In this case the term
to be implied:iS:.ﬂ:lat the bank would act properly or acceptably when determining
whether PSS Waq ‘activated in any given year. This court has already decided
that consohdated proflt was for the purposes of the PSS did not have the
technica) arcount:ng .meaning. It meant simply that the profit of all the relevant
companies. were.- aclded together. Any change in ‘that would have to be by

| negotiation and nut unilateral decision by the bank. The bank cannot now seek to
rely on the tnrhqlcal meamng which has always exlstcad and bolster that improper
conduct' by -seeking fo rely on a rule change that’ in fact made no change in ‘




substance to the accounting principle that minority inierests weie o be taken out

when determining consolidated profits.

Disposition and orders

1
[

[178] The court grants declaratlons 1,2, 8,5 7,8and 4. ul-,-cidlalloq 8.is refused.

Special costs certlflcate for two counsel granted.
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